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Issue #192

Endangered Species Act
the basics in detail

by Elizabeth Howard, Schwabe, Williamson & Wyatt PC (Portland, OR)
Editors’ Introduction: Author Elizabeth Howard provided the opening “Introduction
to the ESA” presentation at The Seminar Group’s 27th Annual Endangered Species Act
Conference, held January 23rd and 24th in Seattle. Her written materials provided the
basis for the following article. As readers will be aware, the present Administration’s ESA
“streamlining” efforts are engendering significant controversy (see Water Brief, TWR #188).
This article provides a practical overview of how the ESA functions. Next month we will be
providing an update on the ESA’s current status.

Introduction
Enacted in 1973, the federal Endangered Species Act (ESA) was a response to
development and economic growth that was leading to species extinction or the threat
of extinction. 16 U.S.C. § 1531(a). It is an ecosystem conservation program designed
to conserve and recover species. 16 U.S.C. §1531(a)-(b). The ESA implements these
purposes by requiring the federal government to conserve endangered and threatened
species, by precluding the import and taking of protected species by “any person,” and by
encouraging federal cooperation and coordination with State and local agencies. 16 U.S.C.
§ 1531(c); 16 U.S.C. §1538(a).
Listing Threatened and Endangered Species
Under the ESA, at risk species can be designated as “endangered” or “threatened.” 16
U.S.C. § 1533. Endangered species are those determined to be “in danger of extension”
and threatened species are likely to become endangered within the foreseeable future. 16
U.S.C. §1532(6), (19). The US Secretary of Interior (hereafter “Secretary”), through the
US Fish & Wildlife Service (USFWS), and the US Secretary of Commerce through NOAA
Fisheries, make the determination whether to list a species as endangered or threatened
— thus, they are sometimes referred to as the “listing agencies.” 16 U.S.C. § 1533(a).
Listing decisions are published as regulations. 16 U.S.C. §1533(a)(1). Foreign and
domestic species can (and are) both listed. [Editors Note: As NOAA Fisheries is sometimes
referred to as the National Marine Fisheries Service (NMFS), the “listing agencies” (USFWS
and NMFS) are also often collectively referred to as “the Services” within the ESA context.]

Fish, wildlife, and plants can be listed as by species or subspecies. Fish and wildlife
can also be listed by a “distinct population segment” (DPS) that interbreeds when mature.
16 U.S.C. § 1532(16). The term “distinct population segment” is not defined by the ESA
or in rule, nor is it a scientific term. To fill this gap, the Services (USFWS and NOAA
Fisheries) jointly published a policy in 1996, titled the “Policy Regarding the Recognition
of Distinct Vertebrate Population Segments Under the Endangered Species Act.” 61 Fed.
Reg. 47222 (Feb. 7, 1996) (the “DPS Policy”). The DPS Policy provides two factors
for designating a population a DPS: discreteness and significance. The DPS Policy has
been extensively challenged, reviewed, and upheld by federal courts. See e.g., Northwest
Ecosystem Alliance v. U.S. Fish and Wildlife Service, 475 F.3d 1136 (9th Cir. 2007).
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Another conservation or listing unit, is referred to as an “evolutionarily significant unit” (ESU). “[A]
stock of Pacific salmon is considered a DPS if it represents an [ESU] of a biological species,” in that it
is “substantially reproductively isolated from other conspecific population units;” and it “represent[s] an
important component in the evolutionary legacy of the species.” DPS Policy at 4722; see also 56 Fed. Reg.
58612 (the “ESU Policy”).
Any person may petition the Services to list a species as threatened or endangered. 16 U.S.C. §
1533(b)(3). Petitions must be supported by scientific or commercial information in order to receive
consideration by the Secretary. Id. The Secretary has 90 days to determine whether a petition presents
“substantial scientific or commercial information indicating that the petitioned action may be warranted.”
16 U.S.C. §1533(b)(3)(A). Within 12 months of receiving a petition presenting substantial information, the
Secretary must determine whether a listing is warranted or not, or that a listing is warranted but precluded
by other pending proposals to list a species. 16 U.S.C. §1533(b)(3)(B). Species under consideration for
listing are referred to as candidate species.
Listing decisions are to be based on the “best scientific and commercial data available” to the
Secretary and require a review of the status of the species as well as efforts being made by a State, political
subdivision of a State, or foreign nation to protect such species. 16 U.S.C. §1533(b)(1)(A). The ESA
requires the Secretary to consider five factors to determine whether a species is endangered or threatened.
Any one of the five factors can support a listing determination, though normally multiple factors support
the decision. 16 U.S.C. §1533(a)(1).
The five ESA listing factors are:
A) the present or threatened destruction, modification, or curtailment of the species’ habitat or range;
B) overutilization;
C) disease or predation;
D) inadequate existing regulatory mechanisms; or
E) other natural or manmade factors affecting its continued existence.
16 U.S.C. §1533(a)(1); 50 C.F.R. §424.11(c) (2019).
Species are reclassified (to endangered or threatened) or delisted based on the same type of data and
the same five factors. New rules issued by the Secretary further confirm that there is no higher standard for
delisting a species than for listing it in the first instance. 50 C.F.R. §424.11(e)(2) (2019). A species shall
also be delisted if extinct or the population no longer meets the definition of species under the ESA. 50
C.F.R. §424.11(e) (2019). The listing agencies are required to conduct a review of each listed species every
five years.
In both listing and delisting decisions, “[t]he Secretary shall take into account…those efforts” being
made by a State, political subdivision of a State, or foreign government “to protect such species, whether
by predator control, protection of habitat and food supply, or other conservation practices, within any area
under its jurisdiction, or on the high seas.” 50 C.F.R. §424.11(g) (2019).
Critical Habitat Designations & Recovery Plans
Concurrent with a listing decision, to the “maximum extent prudent and determinable,” the Secretary
is to designate “any habitat” of the species that is “then considered to be critical habitat.” 16 U.S.C.
§1533(a)(3). Any person may petition the Secretary to revise a critical habitat designation. 16 U.S.C.
§1533(b)(3)(D). A finding as to whether the petition presents substantial scientific information indicating
the petition may be warranted is due in 90 days, and a determination as to how to respond to the petition is
due 12 months after receipt. Id.
Critical habitat designations are to be determined based on the “best scientific data available and after
taking into consideration the economic impact, and any other relevant impact, of specifying any particular
area as critical habitat.” 16 U.S.C. §1533(b)(2); Bennett v. Spear, 520 U.S. 154 (1997). Any area may be
excluded from critical habitat if the benefits of exclusion outweigh the benefits of specifying the area as
critical habitat, unless the exclusion will result in extinction of the species. Id.; see Weyerhaeuser Co. v.
United States Fish & Wildlife Serv., 139 S.Ct. 361 (Oct. 1, 2018) (establishing the standard of review for
decisions to (or not to) exclude habitat).
Land essential to the conservation of endangered and threatened species is to be designated as
critical habitat. Critical habitat is the “specific areas within the geographical area occupied by the
species at the time it is listed…” with features “essential to the conservation of the species” that may
require special management consideration or protection. 16 U.S.C. §1532(5)(A). Critical habitat
need not be occupied by the species if the Secretary determines it is essential to the conservation
of the species. Id. However, the Act establishes a preference that the Secretary not designate the
entire geographical area which can be occupied by the species. 16 U.S.C. §1532(5)(C). Since
2007, roughly 97 percent of critical habitat was occupied at the time of listing. See https://elr.
info/news-analysis/48/10953/trump-administrations-proposed-esa-regulations.

Copyright© 2020 Envirotech Publications; Reproduction without permission strictly prohibited.

February 15, 2019

ESA
Unoccupied
Areas Rule

“Essential” Areas

Recovery Plans

Revising Plans

Section 7
Consultation

Biological
Assessment

Biological
Opinion

The Water Report
New rules adopted under the Trump Administration require that all occupied areas be designated
before unoccupied areas can be considered and that unoccupied areas only be designated if the occupied
areas are insufficient to ensure conservation of the species. 50 C.F.R. § 424.12(b)(2) (2019).
According to the summary of the new rule:
50 CFR 424.12(b)(2) provides that the Secretary will designate as critical habitat, at a
scale determined by the Secretary to be appropriate, specific areas outside the geographical
area occupied by the species only upon a determination that such areas are essential for
the conservation of the species. When designating critical habitat, the Secretary will first
evaluate areas occupied by the species. The Secretary will only consider unoccupied areas to
be essential where a critical habitat designation limited to geographical areas occupied would
be inadequate to ensure the conservation of the species. In addition, for an unoccupied area
to be considered essential, the Secretary must determine that there is a reasonable certainty
both that the area will contribute to the conservation of the species and that the area contains
one or more of those physical or biological features essential to the conservation of the
species.
84 Fed Reg 45020 (2019) (See https://www.federalregister.gov/d/2019-17518/p-23).
The same rule was in place until 2016 (see www.fws.gov/endangered/improving_ESA/pdf/
Designating_Critical_Habitat-2016-02680-02112015.pdf). Further, habitat can only be designated as
critical if it is in fact habitat. Weyerhaeuser Co. v. United States Fish & Wildlife Serv., 139 S. Ct. 361 (Oct.
1, 2018) (only habitable land can be designated as critical habitat).
For species “that are most likely to benefit from such plans,” the Secretary is also required to develop
recovery plans. 16 U.S.C. §1533(f). Recovery plans are to be developed and implemented to further the
conservation and survival of the species. Only where such a plan will not further the conservation of
the species may the Secretary chose not to issue a recovery plan. Id. Recovery plans incorporate sitespecific management actions to achieve recovery goals, objectives with measurable criteria that could
lead to removing the species from the list, and estimated timeframes and cost to carry out the measures
needed to achieve the recovery goals. Id. Recovery plans are subject to public notice and comment, and
all public comment information must be considered by the Secretary before the plan is finalized. 16 U.S.C.
§1533(f)(5).
According to The Wildlife Society, “[j]ust over 1,600 U.S. species are listed as threatened or
endangered under the ESA, and almost 1,200 of these have active recovery plans.” (See https://wildlife.
org/recovery-plans-updated-for-42-species). In 2010, the USFWS developed guidance under which it can
revise recovery plans based on new scientific information without having to formally revise the plan in
its entirety. The USFWS is currently working to update 182 recovery plans covering 305 species by early
2020 to ensure they include quantitative and measurable recovery criteria. Id.
Consultation: Regulating Acts by the Federal Government
Under Section 7 of the ESA, all federal agencies are required to engage in consultation with USFWS
(for wildlife and non-anadromous fish) or NOAA Fisheries (for anadromous fish) to insure that any action
the agency authorizes, funds, or carries out will not “jeopardize the continued existence” of the species or
result in the “destruction or adverse modification” of critical habitat of such species. 16 U.S.C. §1536(a)(2).
Each “acting agency” must use the best scientific and commercial data available to meet this obligation. Id.
As a first step in this “consultation” process, the acting agency prepares a biological assessment to
identify any endangered or threatened species that may be adversely affected by its action. 16 U.S.C.
§1536(c). The acting agency then determines whether the proposed action is likely to adversely affect
(LAA) or not likely to adversely affect (NLAA) the species. In practice, agencies use the biological
assessment to evaluate impacts and to design the activity to avoid affects. Further, if they determine that
the proposed action is not likely to adversely affect the species or critical habitat, the acting agencies
generally request a letter of concurrence (LOC) from the consulting agency to confirm their determination.
Notably, once consultation is initiated, the federal acting agency “shall not make any irreversible or
irretrievable commitment of resources” that has the effect of foreclosing the formulation or implementation
of any reasonable and prudent alternatives to the proposed action. 16 U.S.C. §1536(d). Consultation is
initiated once the acting agency has provided the biological assessment to the consulting agency.
From the date that formal consultation is initiated, the Service is allowed 90 days to consult with the
agency and applicant (if any) and 45 days to prepare and submit a biological opinion; thus, a biological
opinion is submitted to the action agency within 135 days of initiating formal consultation. The 90-day
consultation period can be extended by mutual agreement of the action agency and the Service; however, if
an applicant is involved the consultation period cannot be extended more than 60 days without the consent
of the applicant. The extension should specify a schedule for completion.
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At the culmination of the consultation process — which is required to be 135 days (90 days to consult
and 45 days to prepare and submit a biological opinion), but is often longer — the Secretary develops a
written “biological opinion” about the impacts of the proposed action to the species or its critical habitat.16
U.S.C. §1536(b)(3). In the biological opinion, the Secretary may determine that the action, as proposed,
will not jeopardize or adversely affect critical habitat. 16 U.S.C. §1536(b)(4). As part of the opinion, the
Secretary may also develop reasonable and prudent alternatives that, if implemented, would avoid jeopardy
or adverse modification of critical habitat — in other words, the Secretary may prescribe actions necessary
to avoid jeopardy in order to prepare a no jeopardy biological opinion so that the action may proceed. Id.
Finally, the Secretary may determine that the “take” of a species “incidental to” the proposed action
will not result in jeopardy and issue an “incidental take statement” (ITS). Id. The ITS specifies reasonable
and prudent measures necessary to minimize impacts to the species, and issues terms and conditions
that must be complied with in order to implement the measures. Failure to comply with the terms and
conditions can lead to the re-initiation of consultation. An ITS is a very valuable tool because it authorizes
“take” without liability for the action agency and permittee whose action is authorized by the acting agency,
so long as the terms and conditions are followed.
A federal agency may also engage in informal consultation prior to the date that it completes the packet
of information (the biological assessment) and presents it to the consulting agency. 16 U.S.C. §1536(a)(3).
During this time, the acting agency can work with the consulting agency to modify the project design and
to add conservation actions so that it would not be likely to adversely affect the species or its habitat and
thus avoid the need for formal consultation. Informal consultation is an optional process but is designed
to help the acting agency, or permit applicant if one is involved, avoid formal consultation if possible.
Informal consultation has no set timeframe.
Take Prohibitions and 4(d) Rules
& state and local governments
To protect species from private and non-federal government activities, the ESA prohibits “take”
of endangered species. 16 U.S.C. §1538(a)(1)(B). It further prohibits the violation of any regulations
pertaining to listed species, including threatened species of fish and wildlife, and plants. 16 U.S.C.
§1538(a)(1)(G), (a)(2)(E). These regulations can include “take” prohibitions if necessary and advisable
for the conservation of species, but take prohibitions do not automatically apply to threatened species. 16
U.S.C. §1533(d). Because the regulations pertaining to threatened species are issued pursuant to Section
4(d) of the ESA, they are often referred to as “4(d) Rules.” 4(d) Rules work best when designed to relax
prohibitions as species recover, incentivizing land owners to participate more willingly in species recovery.
The term “take” is defined in the ESA much more broadly than killing a species. By statute, it
encompasses activities that harass and harm a species, in addition to actions such as pursuing, killing,
shooting, or wounding a species. 16 U.S.C. §1532(19). It is further, and more broadly, defined by rule to
include any actions that harm the species, including “habitat modification or degradation where it actually
kills or injures wildlife by significantly impairing essential behavior patterns, including breeding, feeding,
or sheltering.” 50 C.F.R. § 17.3.
In 1975, USFWS of the Department of the Interior issued a blanket rule applying the take prohibition
to all threatened species unless it adopted a 4(d) Rule relaxing the prohibition for a particular species. This
rule was recently repealed, restoring the statutory approach of determining whether the take prohibition
is necessary and advisable for the conservation of a species on a case-by-case basis. The rule repeal also
aligns the USFWS’s approach with that of NOAA Fisheries’— which has followed the statutory scheme
to develop 4(d) Rules for each threatened species from the enactment of the statute. This rule repeal is
prospective only, meaning that the 1975 blanket take rule continues to apply to species previously listed as
threatened by the USFWS.
The ESA authorizes citizen suits as well as civil and criminal penalties. Civil penalties may be
issued for knowing violations of any provision of the act, for up to $25,000 per violation of the act, a
permit, or any regulation related to Section 9 (which includes the “take” prohibition) of the act. 16 U.S.C.
§1540(a)(1). Violations may also be criminal and result in up to $50,000 in fines or up to one year in jail.
16 U.S.C. §1540(b). Citizen suits may be commenced to enjoin any person alleged to be in violation of the
Act, to compel the Secretary to act, or against the Secretary where there is an alleged failure to act under
Section 4, where the act is not discretionary. Citizen suits require 60 days written notice to the Secretary
and are commenced in federal district court. 16 U.S.C. §1540(g).
regulating acts by individuals, entities,
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Incidental Take Permits & Habitat Conservation Plans
Take may be allowed, if incidental and not the purpose of an activity under Section 10 of the ESA.
These Section 10(a) or Incidental Take Permits are only issued if accompanied by a habitat conservation
plan (HCP). 16 U.S.C. §1539(1), (2). HCPs must describe the extent of incidental take, its impact to the
species, actions to minimize and mitigate that impact, and show that funding will be available to implement
the mitigation activities. 16 U.S.C. §1539(2)(A). HCP and Section 10(a) Take Permit applications are
subject to notice and public comment.
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The Secretary can issue a Section 10(a) Permit, if:
• the taking will be incidental;
• the applicant will mitigate impacts to the maximum extent practicable;
• the applicant can demonstrate that adequate funding will be available to implement the plan;
• the taking will not appreciably reduce the likelihood of survival and recovery of the species; and
• the conservation measures required by the Secretary as part of the HCP will be met.
16 U.S.C. §1539(2)(B).
In 1998, the USFWS and NOAA Fisheries (at that time referred to as the National Marine Fisheries
Services or NMFS) adopted into rule the “no surprises policy” they had been implementing under the
Endangered Species Habitat Conservation Planning Handbook issued on December 2, 1996. This
rule provides regulatory assurances to the holder of a Section 10(a) Permit that no additional land use
restrictions or financial compensation will be required of the permit holder with respect to species covered
by the permit, even if unforeseen circumstances arise after the permit is issued indicating that additional
mitigation is needed for a given species covered by a permit. 50 C.F.R. 17.22(b)(5).
Experimental Populations
Section 10(j) of the ESA allows the Secretary to introduce essential and non-essential experimental
populations. 16 U.S.C. §1539(j). These populations must be geographically separate from nonexperimental
populations and are designated via a 10(j) rule. The release must further conservation of the species and
be determined by the Secretary to be essential or non-essential to the continued existence of the species.
Where the population is non-essential, the species is treated as proposed for listing and no critical habitat is
designated. Where the population is essential, it is treated as a threatened species. Id.
According to the USFWS, “essential experimental populations are defined as those populations
whose loss would be likely to appreciably reduce the likelihood of the survival of the species in the wild.”
See U.S. Fish & Wildlife Service, Endangered Species Act Experimental Populations Fact Sheet, Pacific
Region, November 2016. The 10(j) rule accompanying the designation is subject to peer review and public
notice, and addresses the following:
• A method for identifying the experimental population (e.g., boundaries of the population area);
• A finding whether the population is essential or non-essential;
• Restrictions, protective measures, and other management concerns; and
• A process for periodic review.
Id.
The 10(j) Rule also employs the best scientific and commercial data available to evaluate potential
adverse effects on existing populations; the likelihood that the experimental population will become
established and survive in the foreseeable future; the relative effects that an experimental population will
have on the recovery of the species; and the extent to which the population may be affected by actions
within or near the experimental population area. Id.
Examples of experimental populations include the California condor introduced in Arizona, bull trout,
grey wolves, and the whooping crane.
Conclusion
Though one of the shorter (in length) environmental statutes, the ESA is still quite comprehensive —
addressing federal, state, local government, and private actions that impact listed species and their habitats.
The sum of the interaction of its parts is an overarching program designed to reverse species trends toward
recovery and away from extinction or the threat thereof.
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