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b)Part 39 - Acquisition of Information and eemmunication-technelogy(see
2160H-Communication Technology

39.001 Applicability.

Subpart 39.1 - Presolicitation
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39.103 Information technology services.
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39.301 ICT accessibility standards for task orders or delivery orders.

39.001 Applicability.
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(2)

(1) }aThis part applies to acquiring information and communication technology;-ageneies
shallidentify-their requirementspursaantto— (ICT), and supplies and services that use ICT.

(2) This part emphasizes strategies that promote faster acquisition and secure deployment
of technology that is new or emerging.

w%h—l—l—@@)%ég}-for nat1ona1 secuntx s;gstems2 as deﬁned in 40 U S.C. 11103

Subpart 39.1 - Presolicitation




39.10239.101 Management of risk.

(a) PrierteBefore entering into a-eentractforan information technologys-an-ageney contract,

agencies should analyze risks, benefits, and costs. (See-part 7foradditional-information
regarding requirements-definition-)-Reasonable risk taking is appropriate as long as risks are
controlled and mitigated.-Centracting

(b) Both contracting and program ofﬁce ofﬁ01als are jemﬂ-y—responmble for assessmg,
monitoring and controlling risk when Sra

implementationthroughout the acquisition p_roces
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a) Agencies should use modular contracting (i.e., use one or more contracts to acquire

information technology systems in successive, interoperable increments) to acquire major
systems of information technology, to the maximum extent possible (see 41 U.S.C. 2308).
Agencies may also use modular contracting to acquire non-major systems of information
technology.

(b) When using modular contracting. an acquisition ol a system ola cgulrlng an information
technology system (i.e., either a major system or non-major system), it may be divided into
several smaller aequisition-increments (see 41 U.S.C. 2308(c)) that—

(1) Are easier to manage individually than would be possible in one comprehensive
acquisition;

(2) Address complex information technology objectives incrementally #-erderto
enhance the likelihood of achieving workable systems or solutions for attainment of those
objectives;

(3) Provide for delivery, implementation, and testing of workable systems or solutions in
discrete increments, each of which comprises a system or solution that is not dependent on any
subsequent increment in order to perform its principal functions; and

(4) Provide an opportunity for subsequent increments to take advantage of any evolution
in technology or needs that occur during implementation and use of the earlier increments:-asn€.
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(+¢) To promote compatibility, th oy,
fer-each increment should comply with common or commer01ally acceptable 1nformat10n

technology standards when available and appropriate, and shall-cenfermto-the-ageney's-master
informationtechnology-architeeturebe compatible with other (including earlier and later)

increments.

(d) When using modular contracting, agencies should, to the maximum extent possible—

(el) Fo-aveid-ebsolescence;a-modularAward a contract for infermation-technology
shouldto-the-maximum-extent practicable be-awardedan increment within 180 days after the

date on which the solicitation is issued. If an award cannot be made within 180 days, agencies
should consider eaneeHation-ofcancelling the solicitation in accordance with 48-CEFR14-209-6r

15:206(e)—To-the- maximum-extent practicable;-14.209 or 15.206(e).

(2) Schedule deliveries under the contract sheuld-be-seheduled-to occur within 18 months
after issaanee-of-the solicitation was issued.

39:10439.103 Information technology services.

When acquiring information technology services, solicitations sustshould not describe any
minimum experience or educational requirementrequirements for proposed contractor personnel,
unless the contracting officer determines that the needs of the agency—

(a) Cannot be met without that requirement; or

(b) Require theuse-efusing other than a performance-based acquisition (see subpart 37.6).
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39105 Privaey39.104 ICT accessibility standards.

39.20139.104-1 Scope-efsubpart.

(a) This subpartsection implements section 508 of the Rehabilitation Act of 1973 (29-U-S-C-
794429 U.S.C. 794d), and the Architectural and Transportation Barriers Compliance Board's

(U.S. Access Board) infermation-and-communicationtechnelogy-CHICT accessibility
standards at 36-CER1194-136 CFR 1194.1.

(b) EurtherFor further information on section 508 is-avatable-via-the Internet-atvisi
http://www.section508.gov.

HH

39.104-2 Policy.

fe}When acquiring ICT, agencies must ensure that—


http://www.section508.gov/
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(+a) Federal employees with disabilities have access to and use of information and data that is
comparable to the access and use by Federal employees who are not individuals with disabilities;
and

(2b) Members of the public with disabilities seeking information or services from an agency
have access to and use of information and data that is comparable to the access to and use of
information and data by members of the public who are not individuals with disabilities.

39.20339.104-3 Applicability.

(a) General. Unless an exception at 39-20439.104-4 or an exemption at 39-26539.104-5 applies,
acquisitions for ICT supplies and services shalmust meet the applicable ICT accessibility
standards at 36-CER1194-136 CFR 1194.1.

(db) Commercial products and commercial services. When acquiring commercial products and
commercial services, an agency must comply with those ICT accessibility standards that can be
met with supplies or services that are available in the commercial marketplace and that best
address the agency's needs, but see 39-20539.104-5(a)(3).

(ec) Legacy ICT. Any component or portion of existing ICT (i.e., ICT that was procured,
maintained, or used on or before January 18, 2018) is not required to comply with the current
ICT accessibility standards if it—

(1) Complies with an earlier standard issued pursuaantaccording to section 508 of the
Rehabilitation Act of 1973 (29-U-5-€-794d29 U.S.C. 794d), which is set forth in Appendix D to
36 CFR 1194.1); and

(2) Has not been altered (i.e., a change that affects interoperability, the user interface, or
access to information or data) after January 18, 2018.

8 -
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(¥d) Alterations of legacy ICT. When altering any component or portion of existing ICT, after
January 18, 2018, the component or portion must be modified to conform to the current ICT
accessibility standards in 36-CER1H94-136 CFR 1194.1.

39.20439.104-4 Exceptions.

(a)The requirements in 39-20339.104-2 do not apply to acquisitions for—

(1) National security systems. ICT operated by agencies as part of a national security
system, as defined by 40-U-S-C—1H103(a)40 U.S.C. 11103(a);

(2) Incidental contract items. ICT acquired by a contractor incidental to a contract, i.e.,
for in-house use by the contractor to perform the contract; or

(3) Maintenance or monitoring spaces. The portions of ICT that are operable parts (i.e.,
hardware-based user controls for activating, deactivating, or adjusting ICT) or status indicators,
and that are located in spaces frequented only by service personnel for maintenance, repair, or
occasional monitoring of equipment.

(b)The contracting officer shallmust receive, as a part of the requirements documentation, written
confirmation from the requiring activity that an exception, in accordance with paragraph{a));

2paragraph (a)(1), (2), or 33(3) of this section, applies to the ICT supply or service (see
7.105(b)(5)(iv)). This documentation shalmust be maintained in the contract file.

39:20539.104-5 Exemptions.
(a)Allowable exemptions. An agency may grant an exemption for the following:

(1)Undue burden. When an agency determines the acquisition of ICT conforming with all
the applicable ICT accessibility standards would impose an undue burden on the agency,
compliance with the ICT accessibility standards is only required to the extent that it would not
impose an undue burden. In determining whether conformance to one or more ICT accessibility
standards would impose an undue burden, an agency shalmust consider the extent to which
conformance would impose significant difficulty or expense considering the agency resources
available to the program or component for which the ICT supply or service is being procured.

(2) Fundamental alteration. When an agency determines that acquisition of ICT that
conforms with all applicable ICT accessibility standards would result in a fundamental alteration
in the nature of the ICT, such acquisition is required to conform only to the extent that
conformance will not resultin-afundamental-alterationinfundamentally alter the nature of the
ICT.
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(3) Nonavailability of conforming commercial products and commercial services. Where
there are no commercial products and commercial services that fully conform to the ICT
accessibility standards, the agency shalmust procure the supplies or service available in the
commercial marketplace that best meets the ICT accessibility standards consistent with the
agency's needs.

(b)Alternative means of access. An agency shallmust provide individuals with disabilities access
to and use of information and data by an alternative means to meet the identified needs when an

exemption in paragraphs{a)}H;(2)paragraphs (a)(1), (2), or 3)(3) of this section applies.

(c) Documentation. When an exemption applies, the contracting officer shalmust obtain, as part
of the requirements documentation, a written determination from the requiring activity

explaining the basis for the exemption in paragraphs{ayb—+2)er(3)paragraphs (a)(1), (2) or (3)
of this section. ThisMaintain this documentation shall-be-maintained-in the contract file.

(1) Undue burden. A determination of undue burden shalmust address why and to what
extent compliance with applicable ICT accessibility standards constitutes an undue burden.

(2) Fundamental alteration. A determination of fundamental alteration shalmust address
the extent to which compliance with the applicable ICT accessibility standards would result-in-a
fundamental-alterationinfundamentally alter the nature of the ICT.

(3) Nonavailability of conforming commercial products and commercial services. A
determination of commercial products and commercial services nonavailability shalmust
include—

(1) A description of the market research performed;

(i1) A listing of the requirements that cannot be met; and

(ii1) The rationale for determining that the ICT to be procured best meets the ICT
accessibility standards in 36-CER194136 CFR 1194.1, consistent with the agency's
needs.

(a) Confirming an exception (see 39.104-4) or determining an exemption (see 39.104-5) is not

required before awarding of an indefinite-quantity contract, except for requirements that the
initial award is to satisfy.

(b) The contract must identify which supplies and services the contractor indicates as compliant

and show where to find full details of compliance (e.g., a contractor may provide a link to a

10 -
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vendor’s website identifying supplies or services that are fully compliant with ICT accessibilit
standards.

Subpart 39.3 - Postaward

When issuing a task order or delivery order under an indefinite-quantity contract, the requiring

activity and ordering activity must ensure compliance with the ICT accessibility standards. For a
noncompliant ICT item, the requiring activity must document an exception (see 39.104-5) or

exemption (see 39.104-5).
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