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PARTpust 50— HFHERMHNAHON-OF

%&S— - Termination of Contracts

49.000 Scope of part.

49.001 Definitions.

49.002 Applicability.

Subpart 49.1 - General Principles

49.100 Scope of subpart.

49.101 Authorities and responsibilities.

49.102 Notice of termination.

49.103 Methods of settlement.

49.104 Duties of prime contractor after receipt of notice of termination.
49.105 Duties of termination contracting officer after issuance of notice of termination.

49.105-1 Release of excess funds.

49.105-2 Cleanup of construction site.
49.106 Fraud or other criminal conduct.
49.107 Audit of prime contract settlement proposals and subcontract settlements.

49.108 Settlement of subcontract settlement proposals.

49.108-1 Subcontractor’s rights.

49.108-2 Prime contractor’s rights and obligations.
49.108-3 Settlement procedure.
49.108-4 Authorization for subcontract settlements without approval or ratification.

49.108-5 Recognition of judgments and arbitration awards.
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49.108-6 Delay in settling subcontractor settlement proposals.

49.108-7 Assignment of rights under subcontracts.

49.109 Settlement agreements.

49.109-1 General.

49.109-2 Reservations.

49.109-3 Government property.

49.109-4 No-cost settlement.

49.109-5 Partial settlements.

49.109-6 Joint settlement of two or more settlement proposals.
49.109-7 Settlement by determination.
49.110 Settlement negotiation memorandum.

49.111 Review of proposed settlements.
49.112 Payment.

49.112-1 Partial payments.

49.112-2 Final payment.

49.113 Unsettled contract changes.

49.114 Settlement of terminated incentive contracts.

Subpart 49.2 - Additional Principles for Fixed-Price Contracts Terminated for Convenience
49.201 General.

49.202 Profit.

49.203 Adjustment for loss.

49.204 Deductions.

49.205 Completed end items.

49.206 Settlement proposals.
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49.206-1 Submission of settlement proposals.
49.206-2 Bases for settlement proposals.

49.206-3 Submission of inventory disposal schedules.
49.207 Limitation on settlements.

49.208 Equitable adjustment after partial termination.

Subpart 49.3 - Additional Principles for Cost-Reimbursement Contracts Terminated for
Convenience

49.301 General.

49.302 Discontinuance of vouchers.

49.303 Procedure after discontinuing vouchers.
49.303-1 Submission of settlement proposal.
49.303-2 Submission of inventory disposal schedules.
49.303-3 Audit of settlement proposal.

49.303-4 Adjustment of indirect costs.

49.303-5 Final settlement.

49.304 Procedure for partial termination.
49.304-1 General.

49.304-2 Submission of settlement proposal (fee only).

49.304-3 Submission of vouchers.

49.305 Adjustment of fee.
49.305-1 General.

49.305-2 Construction contracts.

Subpart 49.4 - Termination for Default
49.401 General.

49.402 Termination of fixed-price contracts for default.
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49.402-1 The Government’s right.

49.402-2 Effect of termination for default.
49.402-3 Procedure for default.
49.402-4 Procedure in lieu of termination for default.

49.402-5 Memorandum by the contracting officer.

49.402-6 Repurchase against contractor’s account.
49.402-7 Other damages.
49.402-8 Reporting Information.

49.403 Termination of cost-reimbursement contracts for default.

49.404 Surety-takeover agreements.

49.405 Completion by another contractor.

49.406 Liquidation of liability.

Subpart 49.5 - Contract Termination Clauses
49.501 General.

49.502 Termination for convenience of the Government.
49.503 Termination for convenience of the Government and default.

49.504 Termination of fixed-price contracts for default.

49.505 Other termination clauses.
Subpart 49.6 - Contract Termination Forms and Formats
49.601 Notice of termination for convenience.

49.601-1 Electronic notice.

49.601-2 Letter notice.

49.602 Forms for settlement of terminated contracts.

49.602-1 Termination settlement proposal forms.
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49.602-2 Inventory forms.

49.602-3 Schedule of accounting information.

49.602-4 Partial payments.

49.602-5 Settlement agreement.

49.603 Formats for termination for convenience settlement agreements.

49.603-1 Fixed price contracts-complete termination.

49.603-2 Fixed-price contracts-partial termination.

49.603-3 Cost reimbursement contracts-complete termination, if settlement includes cost.
49.603-4 Cost-reimbursement contracts-complete termination, with settlement limited to fee.

49.603-5 Cost-reimbursement contracts-partial termination.

49.603-6 No-cost settlement agreement-complete termination.

49.603-7 No-cost settlement agreement-partial termination.

49.603-8 Fixed-price contracts-settlements with subcontractors only.

49.603-9 Settlement of reservations.

49.604 Release of excess funds under terminated contracts.

49.605 Request to settle subcontractor settlement proposals.
49.606 Granting subcontract settlement authorization.

49.607 Delinquency notices.
49.000 Scope of part.

a) This part covers the policy and procedures for terminating contracts early. The Government
can terminate contracts for two main reasons:

(1) For its own convenience.
(2) Because the contractor failed to perform (called "default").
(b) This part prescribes—
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(1) The contract clauses relating to termination and excusable delay; and
o cludes .

(2) Instructions for using termination and settlement forms.
49.001 Definitions.

As used in this part—

Other work means any-eurrent-or-scheduled-work-ofGovernment and commercial work the
contractor;-whether- Gevernment-orcommereial-other-than is doing now or plans to do later,

which does not include work related-toon the terminated-contract that was terminated.

Plant clearance period, 2

agreed-to)atter receipt-bya set time period that starts when the contract is completed or
terminated and ends 90 days after the contracting officer efreceives acceptable inventory
schedules for each property classification. The parties can agree to make this period longer if

needed. The final phase efthe-plant-elearance period-means-that period-afterreceipt-ofstarts after
the contracting officer receives acceptable inventory schedules.

Settlement agreement means a written agreement in the form of a contract modification

setthngthat settles all or a-severablepertienpart of a settlement proposal-

Settlement proposal means a contractor's or subcontractor's proposal for effeetingsettlement
efending a contract terminated in whole or in part;-submitted-by-a-contractoror subeontractorin

include supporting data from this part. Settlement proposals count as "claims" under false claims
aetslaws (see +H8-U-S-C287-and 3+ U-S-.C-372918 U.S.C. 287 and 31 U.S.C. 3729).

Unsettled contract change means anya contract change or contract term for which a
definttiveformal modification is required but has not been executed.

49.002 Applicability.

(@)

(1) This part applies to contracts that prevideforallow termination for theGovernment
convenience ofthe-Governmer he-de he-con e
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13-302-43-or contractor default. See part 13 for information on simplified acquisition
contracts.

(2) This part does not apply to eemmeraal—med&et—aa&d—eemmﬁerakseﬂﬂeeeeﬂ#aets

or-contracts for

- awarded under

part 12 procedures. For those contracts2 use part 12 for termmatlon policies. This part can
be used as guidance for those contracts, but only if it does not conflict with part 12 or the
applicable clause.

(b) Contractors shalmust use this part;unlessinappropriates- to settle subcontracts terminated

as-aresult-of medification-of prime-contractsafter a cost-reimbursement prime contract is
modified, unless the contracting officer deems such a use inappropriate. The contracting officer

shalmust use this part as a guide in-evalsatingwhen reviewing subcontract settlements-ef
subeentracts-terminated-for the-convenienee-ofa. This applies when the contractor

wheneveruses the subcontract settlement will-be-theas basis ef-apropesal-for reimbursement
from-the-Geverament-under a cost-reimbursement contract.

(c) The contracting officer may use this part in-determining-anto determine equitable

adjastmentadjustments resulting from a modification under the-Changes elause-efanycontract;
exeeptclauses. This does not apply to cost-reimbursement contracts.

(d) When action-to-be-taken-orauthorityto-be-exereised-under-this part dependsupenrefers to
the "amount" of thea settlement proposal %h&t—ametmt—sh&ﬂ—bedeteﬁnmed—bydedﬁetmg—frem

follows:

(1) Start with the total settlement amount requested.

(2) Then subtract—
(1) Amounts due for completed work at the contract price; and
(i1) Amounts for settling subcontractor proposals.

(3) Do not subtract—

(1) Credits from keeping or selling termination inventory; and
(i1) Advance or partial payments shal-netbe-deduetedalready made.
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Subpart 49.1— - General Principles
49.100 Scope of subpart.
(a) This subpart deals—with—covers-
(1) The authority and respensibilityduties of contracting officers to terminate contracts
whele-ernpart-forthecompletely or partially for Government convenience efthe
Gevernment-erforor contractor default;

(2) Duties-of thecontractorand-theWhat contractors and contracting effieerofficers must
do after issuanee-of thea termination notice-eftermination;

(3) GeneralBasic procedures for the-settlement-ofsettling terminated contracts; and

(4) Settlement agreements.

(b)

detailed rules are in other subp_arts Subparts 49.2 and 49.3 cover convenience terminations and
settlements for ﬁxed-prlce and cost relmbursement contractser&meladeem:ksabp&lctsil%aﬂd

sabpaFP49—4 Subgart 49 4 covers default termmatlon

49.101 Authorities and responsibilities.

(a) Contract termination clauses give contracting officers the authority to—
(1) Terminate contracts for convenience or default; and

%%Hﬁfﬁ&t%%ﬂ%m%%—f@%%ﬁ%ﬁl%ﬁ%%%f@%d%f&ul{ﬁ&ﬁd—%e—%ﬂ{% ! Ente 1nt0 settlement
agreements under this regulation.

(b) The contracting officer shalmust terminate contracts, whether for default or convenience,
only when it is in the Geverament'sGovernment’s interest. The-centracting-otficershal
effeetUse a no-cost settlement instead of issuing-a termination notice when—

(1) #It is known that the contractor will accept eneit,
(2) Government property was not furnished, and

(3) thereThere are no outstanding payments, debts due the Government, or other
contractor obligations.
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(c) When-the price-of the-undelivered-balanee-ef theContracting officers should not terminate a
contract rsfor convenience when the remarnrng work is worth less than $5 OOO—theeentraet

(d) After the contracting officer issues-anotice-oftermination,theor termination contracting

officer (TCO) isresponsible-fornegetiatinganyissues a termination notice, the TCO handles
the settlement with-the-eontractornegotiations, including ano-cost settlementsettlements if

appropriate. The TCO is responsible for working out payment details with the contractor.
Auditors and FEO's-shal-promptlhysehedule-and-completeandit TCOs must work quickly on
reviews-and, negotiations, givingpartietlarand give special attention to the-need-fortimely
action-on-al-setlementsinvolbrng-small business eoneernssettlements.

(e) EWhen the same item is under contract with both large and small business-conecerns-and-it

is-neeessarybusinesses, and the contracting officer needs to terminate some of the undelivered
items for convenience-part-of-the-units-stil-to-be-delivered;, the contracting officer must give
preference &hal—l%egwerﬁe%heto contlnulng perfermaﬂeeeﬁsmall busmess contracts over

theGevemmentsmterestunless it can be clearlg shown that the small busmess will be unabl
to provide the item in a timely fashion.

(f) The contracting officer isresponsible-forthe release-efexeessfundsresulting from-the
terminationunless-thishandles releasing extra funds from terminations. This responsibility s

speeifieally-delegatedcan be given to the TCO if specified in writing.

49.102 Notice of termination.

(a) General. The-centracting-officershallContracting officers must terminate contracts for
conventence-or-defanlt-only bywith a written notice to the contractor+(see. See 49.6013 for the

notice format. The notice of termination may be expedited by means of electronic
communlcatlon capable of prov1d1ng conﬁrmatlon of recelpt by the contractor. When the

eeﬂtraetmg_eﬁﬁe%aﬁmqges—feehanekdehxﬁeweﬁth%neﬂe%amalhng the not1ceE use certified

mail and request return receipt. If hand-delivering the notice, get written acknowledgment shatt
be-obtained-from the contractor. The notice shal-state—must include the following:

(1) FhatWhy the contract is being-terminated for-the-(convenience efthe-Goverament-(or
for-default) underand the related contract clause-authorizing the-termination:.

(2) Fhe-effective-date-of When the termination; takes effect.

(3) Fhe-extentoftermination:How much of the contract is terminated (partial or
complete). If partial, which parts are terminated.
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(4) Any special instructions; and

(5) Fhe-stepsSteps the contractor should take to minimize-the-impaet-onpersennethelp

employees if the termination, together with all other outstanding terminations, will result
ir-acause significant feelﬁeﬁeﬁ—m—ﬂ&%eeﬂ%meter—s—“@fk—fefe%éseelob losses. See 49 601 22
paragraph (g) ; v sram.—inely

] : Ciering | lification.,

(b) Distribution of copies. The contracting officer shalmust simultaneously send the
termination notice to the contractor;-and-acepy-to; the contract administration office; and te
any known assignee, guarantor, or surety-efthe-contractor.

(c) Amendment of termination notice. The contracting officer may amend a termination notice

tO—;

(1) CerreetnonsubstantiveFix minor mistakes-i-the-netiee;
(2) Add supplemental-datamore information or instructions; or

(3) Rescind the notice if it is determineddiscovered that itemsthe terminated had
beenitems were completed or shipped before the eontractor'sreeeipt-efcontractor received
the notice.

(d) Reinstatement of terminated contracts. Upon written consent of the contractor, the
contracting office may reinstate thea terminated portion of a contract in whole or in part by
amending the notice of termination if it has been determined in writing that—-

(1) Circumstances clearly indicate arequirement-forthat the Government still needs the
terminated items; and

(2) Reinstatement is-advantageous-tobenefits the Government.

49.103 Methods of settlement.

(a) Settlement of terminated cost-reimbursement contracts and fixed-price contracts terminated

for convenience may be effected by-(a)negotiated-asreement{b)-determination by-the TCO—

10 -

(1) Negotiated agreement:;

(2) Determination by the TCO;

(e3) eesting-eutCosting-out under vouchers using SF 1034, Public Voucher for Purchases
and Services Other Than Personal, for cost-reimbursement contracts (as prescribed in
subpart 49.3);; or
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(é4) aA combination of these methods.

(b) When possible, the TCO should negotiate a fair and prompt settlement with the contractor.
The TCO shaHmust settle a settlement proposal by determination only when it cannot be
settled by agreement.

49.104 Duties of prime contractor after receipt of notice of termination.

After receipt-ofthereceiving a termination notice-eftermination, the contractor shal-comply
withis required to follow the notice and the termination clause of the contract, except as

otherwise directed by the TCO. The notice and clause applieable-tefor convenience terminations
generally require that-the contractor to—

(a) Stop work immediately on the terminated portion of the contract and stop placing
subcontracts thereunderfor that work;

(b) Terminate all subcontracts related to the terminated portion of the prime contract;

(c) Immediately adwisetell the TCO efabout any special circumstances prechading-the-stoppage
ofthat prevent stopping work;

(d) Perform the continued portion of the contract and submit promptly any request for an
equitable adjustment of price for the continued portion, supperted-by-evidence-ofany-inerease
inthe-eost-if the termination is partial. Support this request with evidence of any cost
increases;

(e) Take necessary or directed action to protect and preserve property in the contractor's
possession in which the Government has or may acquire an interest-and;-as. When directed by
the TCO, deliver thethis property to the Government;

(f) Promptly notify the TCO in writing of any legal proceedings grewing-out-efarising from
any subcontract or other commitment related to the terminated portion of the contract;

(g) Settle outstanding liabilities and proposals arising eut-effrom termination of subcontracts;
obtaining. Get any approvals or ratifications reguired-by-the TCO requires;

(h) Promptly submit the contractor's own settlement proposal, supported by appropriate
schedules; and

(1) Dispose of termination inventory;- as directed or authorized by the TCO.
49.105 Duties of termination contracting officer after issuance of notice of termination.

(a) Consistent-withFollowing the termination clause and thetermination notice-eftermination,
the TCO shall—must-

(1) Direet-theactionrequired-ofLell the prime contractor what actions to take;

11 -
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(2) Examine-theReview the prime contractor's settlement proposal efthe-prime-contractor
and, when appropriate, thesubcontractor settlement proposals-efsubeentractors;

(3) PrempthyQuickly negotiate settlement with the contractor and enterintemake a
settlement agreement; and

(4) PrempthyQuickly settle the contractor's settlement proposal by determination for the
elements-thatportions on which agreement cannot be agreed-enreached, if unable-te
negetiate-a complete settlement_cannot be negotiated.

(b) To expeditespeed up settlement, the TCO may reguestask for specially gualified
persenneltrained people to—-

(1) Assist in dealings with the contractor;

(2) Advise on legal and eentractaalcontract matters;

(3) Conduct accounting reviews and advise-and-assist enwith accounting matters; and

(4) PerformHandle the following funetionsregardine-termination inventory tasks (see
subpart 45.6):

(1) Verify #s-existenee-the inventory exists;
(1) Determine-gqualitative-and-quantitative-alloeability-Decide what can be

allocated and in what amounts:

(ii1) Make-recommendations-concerningserviceabilityz-Recommend whether items

can be used or are serviceable;

(iv) YndertakeDo necessary screening and redistribution:; and

(v) AssistHelp the contractor #-aceomplishingother-dispositienget rid of
remaining items.

(c) The TCO should prempthyrquickly hold a eenfereneemeeting with the contractor to develep

a-definite-program-for-effeetingmake a clear plan for completing the settlement. When

appropriate-in-the judement-of the TCO, after eensultingtalking with the contractor,
prinetpalmajor subcontractors should be requestedasked to attend. Topics thatsheuldto be

discussed atthe-cenferenee-and documented include— the following:

12 -

(1) General-prineiplesrelatingto-the settlement-ofBasic rules for settling any settlement

proposal, including eblgations-efwhat the contractor must do under the termination
clause-efthe-contraet;.
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(2) Extent-of the-termination; peintat-whichHow much of the contract is terminated
when work is-steppedstops, and status of any-plans, drawings, and information that would

have been delivered hadif the contract had been completed:.

(3) Status of any continuing work;

(4) Obligatien-ofthe-contractorThe contractor's duty to terminate subcontracts and
ceneral-prineiples-to-be-followed-inbasic rules for settling subcontractor settlement

proposals:.

(5) Names of subcontractors involved and the-dates the termination notices were issued to
them:.

(6) Contractor persennelstaff handling review and settlement of subcontractor settlement
proposals and the-methods being used:.

(7) Arrangementsfor-transter-ofPlans for transferring title and deliveryfor delivering to
the Government ef-any materialrequired-bymaterials the Government: needs.

(8) General—pﬂ-nerplesBasw rules and procedures %er%feHewed—m—thepreteeﬁe&

; or protecting,
preserving, and gettlng rid of contractor and subcontracto terrnlnatron inventories,
including the-preparation-ofpreparing termination inventory schedules:.

(9) Contractor accounting practices and preparation of SF 1439 (Schedule of Accounting
Information (49.602-3):).

(10) Ferm-in-which-to-submitWhat form to use when submitting settlement proposals:.
(11) Accounting review of settlement proposals:.

(12) Any requirementneed for interim financing n-the-natare-efthrough partial
payments.;

(13) Fentative-time-schedule-for negotiationofRough timeline for negotiating the
settlement, including submission-bywhen the contractor and subcontractors efmust

submit settlement proposals, termination inventory schedules, and accounting
information schedules (see 49.206-3 and 49.303-2).

(14) Actions taken by the contractor to minimize-impaet-uponreduce harm to employees
affeetedadverselyhurt by the termination (see paragraph (g) of the letter notice in 49.601-
2);-and.

(15) Obligation-ofthe-contractor-to-furnishContractor's duty to provide accurate,

complete, and current cost or pricing data, and to certify te-that-effeetinaccordance-with

154034y H~whenthe-amount-ofathis data (see part 15 requirements for certified cost
or pricing data) when the termination settlement agreementamount, or a-partial
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termination settlement agreementamount plus the estimateestimated cost to complete the

continued pertion-of the-contractwork, exceeds the cost or pricing data threshold in
15-463-4part 15.

49.—1—05—249.105-1 Release of excess funds.

(a) The TCO shalimust estimate the-funds required-to-settle-the-terminationneeded for
settlement, and within 30 days afterthereeeipt-of receiving the termination notice, recommend

the-release-ofexeess-funds-tothat the contracting officer—Fhe-initial- deebligation-of release
excess funds-sheuld-be-accomphishedinatimelymannerbythe. The contracting officer;- or the

TCOs- (if delegatedgiven the responsibility) should quickly release the initial excess funds. The
TCO shalmust not recommend therelease-efreleasing amounts under $1,000;- unless

requested by the contracting officer.

(b) The TCO shalbmaintai i i e

efanymust contmuouslg momtor fundmg regulrements in order to releas add1t10nal excess
funds ¢promptly. See 49.604 for a recommended format-forrelease-ofexcessfundsisin
49.604). If previous funding releases efexecessfundsresultincreate a shortage of the-ameunt
reguired-for settlement, the TCO shall-prempth-infermmust tell the contracting officers-whe
shal-remnstate immediately. The contracting officer must restore the funds within 30 days.

49.105-449.105-2 Cleanup of construction site.

T-the-ease-ofFor terminated construction contracts, the contracting officer shalmust direct
aetioncleanup actions to ensure-the: site cleanup-efthe-site, protection of serviceableusable

14 -
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materials, removal of hazards, and any other actionneeessaryto-leaveactions needed for a safe
and healthfulhealthy site.

49.106 Fraud or other criminal conduct.

If the TCO suspects fraud or other criminal conduct related to the settlement of a terminated
contract, the TCO shall discontinue negotiations and report the facts under agency procedures.

49.107 Audit of prime contract settlement proposals and subcontract settlements.

(a)
thfesheld—fer—ebtammgPrzme contractor audzts The TCO must send settlement Dronosals to
the audit agencv for review when the value meets or exceeds the certlﬁed cost or pricing data

reeemmeﬂdat}eﬂsthreshold in Qart 15. The TCO may subert—settJ:ementsend proposals b
thaﬁvalued below the threshold for ebtammgcertlﬁed cost erand prlclng data %—Fh%&b‘rdﬁ

settlementfor audlt review.

(1) When referring proposals, include-
(1) Specific information the TCO considers relevant; and
(i1) Facts and circumstances to help the audit agency.
(2) The audit agency must-
(1) Develop requested information;
(i1) Make additional accounting reviews as appropriate; and
(ii1) Submit written comments and recommendations to the TCO.
(3) For proposals valaed-under the threshold fer-ebtaining-eertified-cost-or pricing-data-is
net-warrantedthat do not need formal examination, the TCO will perform-orhave

performeddo a desk review and include a written summary efthereview-in the
termination case file.

(b) Subcontract settlement audits. The TCO shalmust refer subcontract settlements reeetved
forapproval-erratificationto the apprepriate-audit agency forreview-andrecommendations

when—

15 -
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(1) The amount exceeds the thresheldfor-obtainingcertified cost or pricing data
threshold; or

(2) The TCO determines-thatdecides a complete or partial accounting review is advisable.
The audrt agency shaHmust submit written comments and recommendatrons to the TCO.

subeentraeter—ef—theThrs review does not remove the prime contractor s or hrgher tier
subcontractor's responsibility ferperforminganto do their own accounting review.

(c) Contractor responsibilities.

irneL&eles—perfermaneeefPrrme contractors and subcontractors must p_erform accountlng
reviews and amy-necessary field audits. However, the TCO should request thea

Government audit ageney-to-perform-the-accounting review-of a-subeontractor'sof a

subcontractor’s settlement proposal when—

(1) A subcontractor objects, for competitive reasons, to an aceountingreview
efupper-tier contractor reviewing its records-by-an-upper-tiercontractor;

(i1) The Government audit agency is eurrently-performingaundit-workalready
working at the subcontractor's plantlocation, or can perfermdo the audit more

economically-er-etficiently;

(111) Auditby-the-Government is-reeessaryaudit is needed for consistent audit
treatment and orderly administration; or

(iv) The contractor has a-substantial or controlling financial interest in the
subcontractor.

(2) The audit agency should avoid d&pl—reatte&ef—aeeeuﬂtmgdughcatmg reviews
Feh done by

uQQer-tler contractor However th1s shea—ldﬂaet—preelﬁelethedoes not Qrevent additional
Govemment {Erer&makmg—aédmenal—rewews when approprrate —When—theeentraeter—rs

(d) FheUsing audit repertisreports. Audit reports are advisory onlys-anéd-isforthe. The TCO te
use-truses them for negotiating a-settlement-erissuing-asettlements or making unilateral
determinationdeterminations. Government personnel handling audit reports must be careful not
to reveal privileged information erinfermatien-that wiljeepardizecould hurt the negotiation
position of the Government, the-prime contractor, or a-highertierhigher-tier subcontractor.
Consistent-with-this;When appropriate and when-in the Government's best interest, the TCO

may furaishgive audit reports underparagraph(e)-abeve-to prime and-higher-tiercontractors
and higher-tier subcontractors for theiruse#n-settling subcontract settlement-proposals.
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49.108 Settlement of subcontract settlement proposals.

49.108-1 Subeontraector'ssubcontractor’s rights.

A-subeentractor-hasno-contractaalSubcontractors have no direct contract rights against the
Government upen-the-termination-efwhen a prime contract—A-subeentracter is terminated.
Subcontractors may have rights against the prime contractor or intermediate subcontractor with
whom it has contracted. Upen-termination-efWhen a prime contract is terminated, the prime

contractor and each subcontractor are responsible for the-promptsettlement-ofpromptly settling
the settlement proposals of their immediate subcontractors.

49.108-2 Prime €0Rtractor Scontractor’s rights and obligations.

(a) Termination for convenrence clauses prewd%th&t—aﬁer—reeerpt—e#a—termmaﬂon—neﬂe&the

n ha hey 9 2 mMan 11 Min 2 regun-e
prime contractors to terminate subcontracts related to termrnated p_rrme work unless the TCO
directs otherwise. Prime contractors should include a-termination elauseclauses in their
subcontracts for their ewsa-protection. Suegestionsregardinguse-ofSee subpart 49.5 for
suggestions on subcontract termination clauses-are--subpart49-5.

(b) Fhe-failure-oflf a prime contractor fails to include an-apprepriateproper termination elause
n-any-subeontract-orclauses in subcontracts or fails to exercise the-clause rights, shalithis does
not—

(1) Affect the Government's right to require thesubcontract termination-efthe
subeontract; or

(2) Increase the-ebligation-efthe-Government obligations beyond what ithey would have
been iHthe-subeontracthad-contained-an-appropriate-clausewith proper clauses.

(c) ¥1rt—em§vLeasthheNormalldy_2 the TCO should measure the reasonableness of theprlme

aggregate contractor settlements w1th subcontractors by_ the total amount due under paragraph
(f) of the subcontract termination clause suggested in 49.502(e). The TCO shalmust allow

reimbursement #-exeess-efabove that amount only in unusual cases and ther-only te-the-extent
that-the-terms-efwhen the subcontract terms did not unreasonably increase the subcontractor's
rights-efthe-subeontractor.

49.108-3 Settlement procedure.
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(a) Contractors shalmust settle with subcontractors #-general-conformitywith-thefollowing

the same policies and principles relating-to-settlement-of prime-contraetsused for prime
contract settlements in this subpart and subparts 49.2 or 49.3. However, the prime contractor or

next higher tier subcontractor must accep_t the basis and form of the subcontractor s settlement
proposal-mt - e he prim ; next-hio actor. Each
settlement must b%suﬁpefted—byhave cnough accountmg data and other 1nf0rmat10n stffretent

for adeguatereview-by-the Government—tane-event-wilthe to adequately review it. The

Government will never pay the prime contractor any amount for less-ef-antieipaterylost
anticipated profits or consequential damages resultinefrom the-termination-efterminating any

subcontract (but see 49.108-5).

(b) Except as provided in 49.108-4, the TCO shalmust require that—-

(1) All subcontractor termination inventory be disposed of and accounted for in
aceordanee-withfollowing the procedures eentained-in paragraph (j) of the-clause at
52.245-1, Government Property; and

(2) The prime contractor submit;fer-appreval-erratification; all termination settlements
with subcontractors_for approval or ratification.

(c) The TCO shall-prempthymust quickly examine each subcontract settlement received to
determine that-the-whether-

(1) The subcontract termination was made-necessary by-the-terminatienbecause of the

prlme contract term1nat10n (or by—}ssuaﬂeebccausc of a change order—see 49 002(bc))

(2) The settlement was made in good faith;

(3) The settlement amount is reasonable; and

(4) The settlement is allocable to the terminated portion of the contract (or;- if only
partially allocable-entyin-part, that the proposed allocation is reasonable). -t

(d) When considering thereasenableness-ofif any subcontract settlement is reasonable, the

TCO shalmust generally be-guided-byfollow the provisions efin this part relatingto-the
settlement-offor settling prime contracts;-and-shall. The TCO must also comply with any

applicable requirements e£49-407in 49.106 and 49.111 relatingtofor accounting and other
reviews. After the examination, the TCO shalmust notify the contractor in writing of—

(1) apprevalApproval or ratifications;-e+; and

(2) theThe reasons for disapproval.
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49.108-4 Authorization for subcontract settlements without approval or ratification.
(a)

(1) The TCO maysupon-wiittenrequest- give written authorization to the prime
contractor to eenclidecomplete settlements of subcontracts terminated in whole or in part

without approval or ratification when the settlement amount efsettlement-(see 49.002(d))

is $100,000 or less;. This requires a written request from the contractor. The TCO may
grant this authorization if—

(1) The TCO is satisfied with the adequacy of the procedures used by the
contractor in settling settlement proposals, including proposals for retentionssale;
or-other-disposalkeeping, selling, or otherwise disposing of termination inventory
of the immediate and lower tier subcontractors-(the. The TCO shallmust obtain
the-advice and recommendations effrom—

(A) theThe appropriate audit agency relatingteabout the adequacy of the
contractor's audit administration, including personnel;; and

(B) theThe cognizant plant clearance officer relatingtoabout the adequacy
of the contractor's procedures and personnel for the-administration
ofhandling property disposal mattersy;

(i1) Any termination inventory included in determining the settlement amount ef
the-settlement-will be disposed of as directed by the prime contractor, except that

the-dispesitiondisposing of the inventory shaliwill not be subject to—-

(A) Review by the TCO under 49.108-3(c); or
(B) The screening requirements in 45.602-3; and

(ii1) A certificate similar to the certificate in the settlement proposal form in
49.602-1(a) will accompany the settlement.

(2) Except as providedinsubparagraph-stated in paragraph (a)(4) belowof this section,
authority granted to a prime contractor under subparagraph-paragraph (a)(1) abeveof this
section by any TCO shalmust apply to all Executive agencies' prime contracts that are

terminated;- or modified by change orders.

(3) Except as providedinsubparagraph-stated in paragraph (a)(4) belowof this section,

the TCO shal-aceept;must accept settlements of terminated lower tier subcontracts as
part of the prime contractor's settlement proposal;. This applies when the settlements of

terminatedJower-tier subeontracts-eoncladedare completed by any of the prime
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contractor's immediate or tewertierlower-tier subcontractors who have been granted
authority as prime contractors to settle subcontracts:, provided;- that the settlement is
within the limit of the authority. Authorization to settle proposals of lewertierlower-tier
subcontractors shallmust not be granted directly to subcontractors. However, a prime
contractor authorized to approve subcontractor settlements may also exercise this
authority #-its-eapaeitywhen acting as a subcontractorswith-respeet-te for its terminated
subcontracts and orders. When exercising this authority as a subcontractor, the contractor
shallmust notify the purchaser.

(4) The provisions of subparagraphs-paragraphs (a)(1), (2), and (3) abeveshalof this

section do not apply to contracts under the administration of any contracting officer if the
contracting officer se-notifies the prime contractor concerned. This notice shal-must—

(1) beBe in writing;; and

(11) H#subparagraph-1f paragraph (a)(3) abeveof this section is involved, specify

any subcontractor affected.

(b) Section 45.602 shalmust apply to disposal of completed end items allocable to the
terminated subcontract. However, these items may be disposed of without review by the TCO
under 49.108-3 and without screening under 45.602-3, if the items do not require
demilitarization and the total amount (at the subcontract price) when added to the settlement
amount efthesettlement-does not exceed the amount authorized under this subseetionsection.

(c) A TCO granting the authorization in subparagraphparagraph (a)(1) abeve-shallof this
section must periodically (at least annually) make a selective review of settlements and
settlement procedures-te-determine. This review determines if the contractor is making
adequate reviews and fair settlements, and whether the authorization should remain in effect.
The TCO shalmust obtain the-advice and recommendations effrom the appropriate audit
agency and the cognizant plant clearance officer. Wh%ﬂﬁ%daaqmeéﬂ%e%ma%eﬁ

&&themy%aﬁm%beemwed—ﬂmmeeedmg—}yem—thﬁ%—shaﬂThe TCO must revoke the

authorization by written notice to the contractor, effective on the date of receipt:, when—

(1) The contractor's procedures are not adequate;
(2) Improper settlements are being made; or
(3) The authority has not been used in the preceding 2 years.

(d) The contractor may make any number of separate settlements with a single subcontractor
but shalmust not divide settlement proposals solely to bring them under an authorization limit.
Separate settlement proposals that would normally be included in a single proposal, such as
those based on a series of separate orders for the same item under one contract, shalmust be
consolidated whenever possible.
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(e) Upon written request of the contractor, the TCO may increase an authorization granted

under subparagraph-(a)}(Hparagraph (a)(1) of this subseetionsection to authorize the contractor

to conclude settlements under a particular prime contract. The TCO may limit the increased
authorization to specific subcontracts or classes of subcontracts.

(f) Authorizations granted under this-49-+08-4-shall49.108-4 do not authorize the settlement of
requisitions or orders placed with any unit within the contractor's corporate entity.

49.108-5 Recognition of judgments and arbitration awards.

(a) When a subcontractor obtains a final judgment against a prime contractor, the TCO shall;

for-the purposes-ofsetthne the prime-contracbmust treat the jJudgment amount efthejudement
as a cost of settling with the contractor;. This applies to the extent the judgment is properly

allocable to the terminated portion of the prime contract, if— these conditions are met:

(1) The prime contractor has-made reasonable efforts to include in the subcontract a
termination clause described in 49.502(e), 49.503(c), or a similar clause exeludingthat
excludes payment of anticipatory profits or consequential damages:.

(2) The subcontract provisions efthesubeentractrelatingto-theabout termination rights
of theboth parties upen-its-termination-are fair and reasonable and do not unreasonably

increase the subcontractor's common law rights-efthe-subeontractor:.

(3) The contractor made reasonable efforts to settle the subcontractor's settlement
proposal-ef-the-subeontractor:.

(4) The contractor gave-promptretice-to-thepromptly notified the contracting officer ef
the-mnitiation-efwhen the proceedings #-whiehthat led to the judgment was

renderedbegan and did not refuse to give the Government control of the defense-efthe
S e s

(5) The contractor diligently-defended the suit diligently or, if the Government

assumedtook control of the defense-eftheproceedings,rendered, provided reasonable
assistance when requested-by-the-Government.

(b) If thenot all conditions in subparagraphsparagraphs (a)(1) through (5) abeveof this section
are netatb-met, the TCO may allow the contractor the part of the judgment considered fair for
settling the subcontract settlement-proposal;-givingdueregard-to. The TCO must consider the
policies in this part for settlement efproposals.
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(c) When a contractor and a-subcontractor submit the subcontractor's settlement proposal to
arbitration under any applicable law or contract provision, the TCO shalmust recognize the
arbitration award as the cost of settling the contractor's proposal-efthe-contractor. This applies
to the same extent and under the same conditions as in paragraphs (a) and (b) abewveof this
section.

49.108-6 Delay in settling subcontractor settlement proposals.

When a prime contractor's inability to settle with a subcontractor delays the-settlement-ofthe
prime contract settlement, the TCO may settle with the prime contractor. The TCO shalt
exeeptmust exclude the subcontractor settlement proposal from the settlement #-whele-or
partcompletely or partially and reserve the rights of the Government and the-prime contractor

with-respeettoregarding the subcontractor proposal.

49.108-849.108-7 Assignment of rights under subcontracts.

(a) FheterminationTermination for convenience clauses in 52.249;- (except the-short-form
clauses;-obligate-the) require prime eentractorcontractors to assign to the Government;-as
directed-by-the FCO;- all rights, titles, and terestinterests under any subcontract terminated
because of termination-ofthe-prime contract termination. The TCO shaldirects this

assignment. The TCO must not require the-assignment unless it is-benefits the Gevernment's
interestGovernment.

(b) Fhe-terminationTermination for convenience clauses (except the-short-form clauses) also
previdegive the Government the rightin-its-diseretion;- to settle and pay any settlement
proposal arising-eut-efthefrom a subcontract termination efsubeentraetsat its discretion. This
right does not obligate the Government to settle and pay subcontractor settlement proposals-ef
subeentractors—Asageneralrule. Generally, the prime contractor is-ebligated-temust settle and
pay these proposals. However, when the TCO determines that-it is-inbenefits the Gevernment's
interestGovernment, the TCO shal-after notifyring the-contractor;must settle the
subcontractor ] proposal usrng %hegrrme contract settlemen procedures for settlement of prime
; FHRCRESH isafter notifying the

ontractor (e.g.. when a subcontractor is a-selethe only source and itappears-that-a delay by the
prime contractor in settlement or payment efwould hurt the subcontractor's prepesal-wilt

jeepardize-the-financial position-efthe-subeentractor). Direct settlements with subcontractors
are not encouraged.
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49.109 Settlement agreements.
49.109-1 General.

When a termination settlement has been negotiated and all required reviews have been obtained,
the contractor and the TCO shallmust execute a settlement agreement-es. Use Standard Form 30
(Amendment of Solicitation/Modification of Contract) (see 49.603). The settlement shalmust
cover—

(a) anysetoffsAny offsets that the Government has against the contractor that may be applied
against the terminated contract; and

(b) aHAll subcontractor settlement proposals-ef-subeentracters, except proposals that are
specifically exeeptedexcluded from the agreement and reserved for separate settlement.

49.109-2 Reservations.
(a) The TCO shalimust—

(1) Reserve in the settlement agreement any rights or demands of the parties that are
exeeptedexcluded from the settlement;

(2) Ensure that-thereservation wording efthereservation-does not create any-rights for
the parties beyond those in-existenceexisting before exeeution-ofexecuting the settlement
agreement;

(3) Mark each applicable settlement agreement with “"This settlement agreement
contains a reservation”" and retairkeep in the contract file until the reservation is
removed;

(4) Ensure that-sufficient funds are retainedkept to cover complete settlement of the
reserved items; and

(5) At the appropriate time, prepare a separate settlement of reserved items and include it
in a separate settlement agreement.

(b) A recommended format for settlement of reservations appears in 49.603-9.
49.109-3 Government property.

Before exeention-ofexecuting a settlement agreement, the TCO shallmust determine the accuracy
of the Government property account for the terminated contract. If an audit diselesesreveals
property fer—wl%elcrthe contractor cannot account for the TCO shal-reserve-inthesettlement

, : : : rake-must either—

(a) Reserve the Government's rights regarding that property in the settlement agreement; or
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(b) Make an appropriate deduction from the amount otherwise due the contractor.
49.109-4 No-cost settlement.

The TCO shalmust execute a no-cost settlement agreement (see 49.603-6 or 49.603-7, as
applicable) if—

(a) theThe contractor has not incurred costs for the terminated pertien-efthe-contract portion;
or

(b) theThe contractor is willing to waive the costs incurred; and
(c) reNo amounts are due the Government under the contract.
49.109-5 Partial settlements.

The TCO should attempttry to settle in-one-agreement-all rights and liabilities of the parties
under-the-eontraetin one agreement except those arising-from any eentintedcontinuing contract
portion-efthe-centract. Generally, the TCO shallmust not attempt-te-make partial settlements
covering part1cular items of the prlme contractor's settlement proposal However, when-athe

: rtract;may make a partial
settlement may—beentepeel—mtewhen comglete settlement cannot be finished promptly if—

(a) theAgreed upon issues en-which-agreement-has-beenreached-are clearly severable from

other issues; and

(b) theThe partial settlement will not prejudieehurt the Government's or contractor's interests in

disposing of the unsettled part-efthe-setlementproposal.

49.109-6 Joint settlement of two or more settlement proposals.

(a) With thecontractor consent-efthe-contractor, the TCO or FEO'STCOs concerned may
negetiate-jointly negotiate two or more termination settlement proposals efwith the same
contractor under different contracts, even theughif the contracts are with different contracting
offices or agencies. In-sueh-eases;Consolidate accounting work shall-be-consolidated-to-the
sreatest-extentas much as practical. The resulting settlement may be evideneedshown by-ene

(1) One settlement agreement covering all contracts involved; or-bya
(2) A separate agreement for each contract involved.

(b) When the settlement agreement covers more than one contract, it shall-must—
(1) elearkyClearly identify the contracts involved,

(2) asstenAssign an amendment modification number to each contract,
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(3) appertienDivide the total settlement amount efthesettlement-among the several
contracts on some reasonable basis;—;

(4) haveHave attached or incorporated a schedule showing the appertienmentdivision;
and

(5) beBe distributed and attached to each contract involved #+-the same mannerway as
other contract modifications.

49.109-7 Settlement by determination.

(a) General. If the contractor and TCO cannot agree on a termination settlement, or if a
settlement proposal is not submitted within the period required by the termination clause, the
TCO shalmust issue a determination of the amount due. This determination must be consistent
with the termination clause, including any cost principles incorporated by reference. The TCO
shalmust comply with 49.109-1 through 49.109-6 in making a settlement by determination and

with 49.203 in making an adjustment for loss, if any.-Cepies-ef determinationsshallreceive-the
same distribution as other contract modilications.

(b) Notice to contractor. Before issuing a determination of the amount due the contractor, the
TCO shalmust give the contractor at least 15 days’ notice by certified mail (return receipt
requested) to submit written evidence;se-as-te. The evidence must reach the TCO on or before

a stated date;substantiating and must support the amount previously proposed.

(c) Justification of settlement proposal.

(1) The contractor has the burden of establishing; the proposed amount by proof
satisfactory to the TCO;-the-ameuntpropesed.

(2) The contractor may submit vouchers, verified transcripts of books of account,
affidavits, audit reports, and other documents as desired. The TCO may request the
contractor to submit additional documents and data, and may request appropriate
accountings, investigations, and audits.

(3) The TCO may accept copies of documents and records without requiring original
documents unless there is a question of authenticity.

(4) The TCO may hold any conferences considered appropriate—
(1) toTo confer with the contractor,

(i1) toTo obtain additional information from Government personnel or from
independent experts, or

(ii1) teTo consult persons who have submitted affidavits or reports.
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(d) Determinations. After reviewing the information available, the TCO shalmust determine
the amount due and shallmust transmit a copy of the determination to the contractor by
certified mail (return receipt requested), or by any other method that provides evidence of
receipt. The transmittal letter shalmust advise the contractor that the determination is a final
decision from which the contractor may appeal under the Disputes clause, except as shown in
paragraph (f) belewof this section. The determination shalmust specify the amount due the
contractor and will be supported by detailed schedules conforming generally to the forms for
settlement proposals prescribed in 49.602-1 and by additional information, schedules, and
analyses as appropriate. The TCO shalmust explain each major item of disallowance. The
TCO need not reconsider any other action relating to the terminated portion of the contract that
was ratified or approved by the TCO or another contracting officer.

(e) Preservation of evidence. The TCO shalmust retain all written evidence and other data
relied upon in making a determination, except that copies of original books of account need not
be made. The TCO shalmust return books of account, together with other original papers and
documents, to the contractor within a reasonable time.

(f) Appeals. The contractor may appeal, under the Disputes clause, any settlement by
determination, except when the contractor has failed to submit the settlement proposal within
the time provided in the contract and failed to request an extension of time. The pendency of an
appeal shallwill not affect the authority of the TCO to settle the settlement proposal or any part
by negotiation with the contractor at any time before the appeal is decided.

(g) Decision on the eentractor'scontractor’s appeal. The TCO shallmust give effect to a
decision of the Claims Court or a board of contract appeals, when necessary, by an appropriate
modification to the contract. When appropriate, the TCO should obtain a release from the
contractor. FEO'sTCOs are authorized to modify the formats of settlement agreements in
49.603 to agree with this provision.

49.110 Settlement negotiation memorandum.

(a) The TCO shalimust, at the conclusion of negotiations, prepare a settlement negotiation
memorandum describing the principal elements of the settlement for inclusion in the
termination case file and for use by reviewing authorities. Pricing aspects of the settlement
shallmust be documented, and memorandum distributed, both in accordance with 15-466-3-

(b) If the settlement was negotiated on the basis of individual items, the TCO shalimust specify
the factors considered for each item. If the settlement was negotiated on an overall lump-sum
basis, the TCO need not evaluate each item or group of items individually;- but shalimust
support the total amount of the recommended settlement in reasonable detail. The
memorandum shalimust include explanations of matters involving differences and doubtful
questions settled by agreement, and the factors considered. The TCO should include any other
matters that will assist reviewing authorities in understanding the basis for the settlement.
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49.111 Review of proposed settlements.

Each agency shalmust establish procedures;—whenneeessaryfor-the for administrative review of
proposed termination settlements when necessary. When one agency provides termination
settlement services for another agency, the agency providing the services shalmust also perform
the settlement review function.

49.112 Payment.
49.112-1 Partial payments.

(a) General. If the contract authorizes partial payments on settlement proposals before
settlement, a prime contractor may request them on the form prescribed in 49.602-4 at any time
after submission of interim or final settlement proposals. The Government will process
applications for partial payments promptly. A subcontractor shallmust submit its application
through the prime contractor-whieh-shal. The prime contractor must attach its own invoice and
recommendations to the subcontractor's application. Partial payments to a subcontractor
shalmust be made only through the prime contractor and only after the prime contractor has
submitted its interim or final settlement proposal. Except for undelivered acceptable finished
products, partial payments shalmust not be made for profit or fee claimed under the terminated
portion of the contract. In exercising discretion on the extent of partial payments to be made,
the TCO shalimust consider the diligence of the contractor in settling with subcontractors and
in preparing its own settlement proposal.

(b) Amount of partial payment. Before approving any partial payment, the TCO shalimust
obtain any desired accounting, engineering, or other specialized reviews of the data submitted
in support of the contractor's settlement proposal. If the reviews and the TCO's examination of
the data indicate that the requested partial payment is proper, the TCO may authorize

reasonable payments may-be-authorized-in-the-diseretion-of the FEO-up to—

(1) 100 percent of the contract price, adjusted for undelivered acceptable items completed
before the termination date, or later completed with the approval of the TCO (see
49.205);

(2) 100 percent of the amount of any subcontract settlement paid by the prime contractor
if the settlement was approved or ratified by the TCO under 49.108-3(c) or was
authorized under 49.108-4;

(3) 90 percent of the direct cost of termination inventory, including costs of raw
materials, purchased parts, supplies, and direct labor;
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(4) 90 percent of other allowable costs (including settlement expense and manufacturing
and administrative indirect costs) allocable to the terminated portion of the contract and

not included in subparagraphs-paragraphs (b)(1), (2), or (3) abeveof this section; andor

(5) 100 percent of partial payments made to subcontractors under this section.

(c) Recognition of assignments. When an assignment of claims has been made under the
contract, the Government shalmust not make partial payments to other than the assignee
unless the parties to the assignment consent in writing (see 32-805{ejpart 32).

(d) Security for partial payments. If any partial payment is made for completed end items or for
costs of termination inventory, the TCO shalmust protect the Government's interest. This
shalmust be done by obtaining title to the completed end items or termination inventory, or by
the creation of a lien in favor of the Government, paramount to all other liens, on the
completed end items or termination inventory, or by other appropriate means.

(e) Deductions in computing amount of partial payments. The TCO shallmust deduct from the
gross amount of any partial payment otherwise payable under 49-1H2-+b)49.112-1(b)—

(1) All unliquidated balances of progress and advance payments (including interest) made
to the contractor, which are allocable to the terminated portion of the contract; and

(2) The amounts of all credits arising from the purchase, retention, or sale of property, the
costs of which are included in the application for payment.

(f) Limitation on total amount. The total amount of all partial payments shaHmust not exceed
the amount that will, in the opinion of the TCO, become due to the contractor because of the
termination.

(g) Effect of overpayment. If the total of partial payments exceeds the amount finally
determined due on the settlement proposal, the contractor shallmust repay the excess to the
Government on demand, together with interest. The-interest shall-be-computed-at-therate

nt-However, interest will

(1) exeessExcess payment attributable to a reduction in the settlement proposal because
of retention or other disposition of termination inventory, until 10 days after the date of
the retention or disposition, or a later date determined by the TCOs; or

(2) everpaymentOverpayment under cost-reimbursement research and development
contracts without profit or fee if the overpayments are repaid to the Government within
30 days after demand.

(h) Certification and approval of partial payments.
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(1) The contractor shalmust place the following certification on vouchers or invoices for
partial payments:

"The payment covered by this voucher is a partial payment on the Contractor's settlement
proposal under contract No. made under part 49 of the Federal
Acquisition Regulation."

(2) The TCO shall approve the invoice or voucher by noting on it the following:

"Payment of $—— is approved.”

49.112-2 Final payment.

(a) Negotiated settlement. After execution of a settlement agreement, the contractor shalmust
submit a voucher or invoice showing the amount agreed upon, less any portion previously paid.
The TCO shaHmust attach a copy of the settlement agreement to the voucher or invoice and
forward the documents to the disbursing officer for payment.

(b) Settlement by determination. If the settlement is by determination and—-

(1) There is no appeal within the allowed time, the contractor shalmust submit a voucher
or invoice showing the amount determined due, less any portion previously paid; or

(2) There is an appeal, the contractor shallmust submit a voucher or invoice showing the
amount finally determined due on the appeal, less any portion previously paid. Pending
determination of any appeal, the contractor may submit vouchers or invoices for charges
that are not directly involved with the portion being appealed, without prejudice to the
rights of either party on the appeal.

(c) Construction contracts. In the case of construction contracts, before forwarding the final
payment voucher, the contracting officer shalmust ascertain whether there are any outstanding
labor violations. If so, the contracting officer shalmust determine the amount to be withheld

from the final payment (see subpart22-4part 22).

(d) Interest. The Government shallmust not pay interest on the amount due under a settlement

agreement or a settlement by determination. The Government may, however, pay interest on a
successful contractor appeal from a contracting officer's determination under the Disputes
clause at 52.233-1.
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49:11449.113 Unsettled contract changes.

(a) Before settlement-ofsettling a completely terminated contract, the TCO shal-ebtainmust get
a list from the contracting office a-list-of all related snsettled-contract changes_that have not
been settled. The TCO shalmust settle;as-part-effinal-setlement- all unsettled contract
changes after-obtainingthe recommendations-of-theas part of the final settlement. Get
recommendations from the contracting office eenecerningabout the changes before settling
them.

(b) When theonly part of a contract has been partially-terminated, the contracting officer will

usually handle any outstanding unsettled contract changes-wilusually-be-handled-by-the
contracting-officer. However, the contracting officer may delegate this funetienjob to the TCO.

49.—1—1549.1 14 Settlement of terminated incentive contracts.

(a) Fixed-price incentive contracts. The TCO shall settle terminated fixed-price incentive (FPI)
contracts under the provisions of paragraph (j) of the clause at 52-2+6-1652.216-16 Incentive
Price Revision-Firm Target., Incentive Price Reviston—FimRevision-Firm Target,

and 52-249-252.249-2 Termination for Convenience of the Government (Fixed-Price).,

Termination for Convenience of the Government (Fixed-Price).

(1) Partial termination. Under a partially terminated contract, the TCO shall negotiate a
settlement as provided in the termination clause of the contract, and paragraph (j) of the
clause at 52.216-1652.216-16 Incentive Price Revision-Firm Target., Incentive Price
Reviston—FHirmRevision-Firm Target, or paragraph (1) of the clause at 52.2+6-1752.216-
17 Incentive Price Revision-Successive Targets., Incentive Price Reviston—
SueeesstveRevision-Successive Targets. The contracting officer shall apply the incentive
price revision provisions to completed items accepted by the Government, including any
for which the contractor may request reimbursement in the settlement proposal. The TCO
shall reimburse the contractor at target price for completed articles included in the
settlement proposal for which a final price has not been established. The TCO shall
incorporate in the settlement agreement an appropriate reservation as to final price for
these completed articles.

(2) Complete termination. If any items were delivered and accepted by the Government,
the contracting officer shall establish prices under the incentive provisions of the
contract. On the terminated portion of the contract, the provisions of the termination
clause (see 52.249-252.249-2 Termination for Convenience of the Government (Fixed-
Price)., Termination for Convenience of the Government (Fixed-Price)) shall govern and
the provisions of the incentive clause shall not apply. The TCO responsible for the
termination settlement will ensure, on the basis of evidence considered proper (including
coordination with the contracting officer), that no portion of the costs considered in the
negotiations under the incentive provisions are included in the termination settlement.
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(b) Cost-plus-incentive-fee contracts. The TCO shall settle terminated cost-plus-incentive-fee

contracts under the clause at 52.249-652.249-6 Termination (Cost-Reimbursement).,

Termination (Cost-Reimbursement).

(1) Partial termination. Under a partial termination, the TCO shall limit the settlement to
an adjustment of target fee as provided in paragraph (e) of the clause at 52.2+6-1052.216-
10 Incentive Fee., Incentive Fee. The settlement agreement shall include a reservation
regarding any adjustment of target cost resulting from the partial termination. The
contracting officer shall adjust the target cost, if required.

(2) Complete termination. The parties shall negotiate the settlement under the provisions

of subpart493subpart 49.3 and the clause at 52-249-652.249-6 Termination (Cost-
Reimbursement)., Termination (Cest-RennbursementCost Reimbursement). The fee shall

be adjusted on the basis of the target fee, and the incentive provisions shall not be applied
or considered.

Subpart 49.2—
Convenience

Additional Principles for Fixed-Price Contracts Terminated for

49.201 General.

(a) Fair compensation involves judgment and has no exact measurement. Different methods
can determine fair compensation. Business judgment, not strict accounting rules, is most
important when making settlements. Settlements should pay contractors fairly for—

(1) Work they have completed;
(2) Preparations they made for terminated portions of the contract; and
(3) A reasonable profit amount.

(b) The primary-objeetive-is-to-negetiate-amain goal is to reach an agreed settlement-by
agreement—The-partiesmay. Parties can agree upenon a total payment amount te-be-paid-the
contractor-without agreeing-on-or-segregatingthe-particular-elements-efbreaking down specific
costs or profit eemprising-this-ameuntcomponents.

(c) Cost and accounting data+s ide i
information helps guide—but does not strlctlx control—falr compensatlon—h& decmons When
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appropriate-ea ma
settbed by agreement.
(1) Costs can be estimated.;
(2) Preparations they made for terminated portions of the contract; and
(3) Uncertain matters can be resolved through agreement.

(d) Other data types of-data-eriteria;-or standards mayfaraishmight provide equally reliable

suides-to-faircompensation—The-amount-ofguidance. Keep recordkeeping, reporting, and
accounting related-to-thesettlement-offor terminated contracts sheuld-be-kept-to a minimum

compatible-with-the reasonable protection-efthewhile protecting public interest.
49.202 Profit.

(a) The TCO can use any reasonable method to determine a fair profit.

(1) The TCO must pay profit to the contractor for-
(1) Work they did on the terminated part; and
(i1) Preparations made for the terminated portion of work.
(2) Do not pay profit for-
(1) Settlement costs (the costs of working out the final payment);
(i1) To cover the profit amount the contractor expected to make on work they

never did; or

(ii1) Consequential damages.
(3) When the contractor helps settle subcontractor proposals, do not base their profit on

the amount of those settlements. The effort involved in reaching settlement may be
considered.
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(4) Do not pay profit for materials or services that subcontractors had not delivered by the
termination date, regardless of the percentage of completion.

(b) Innegotiating-or-determiningWhen deciding on profit, factorsto-be-considered-inclade—
think about these things:
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(1) ExtentHow much and diffientty-ofhow hard was the work deﬂ%by—th%eeﬂﬁaeter—as
compared withto all the tetal-work required-by-the contract (engineeringrequired.

Engineering estimates ofthe-pereentage-of completion-ordinartyshouldnotbeare not
required, but +#avaiable-should be considered): if they are available.

(2) Engineering work, preduction-sechedulingplanning schedules, technical studsy
andstudies, supervision, and other neeessaryneeded services:.

(3) Efficieney-ofHow well the contractor did, with-particularregard-toespecially—

(1) Attainment-of quantity-andMaking quality preduetionproducts on time;
(11) Reduetion-efKeeping costs down;

(ii1) Ecenemiecuse-ofUsing materials, faetlitiesbuildings, and manpewerworkers
economically; andor

(iv)Disposition of termination inventorys:.

(4) Amount-and-source-ofeapital-and-extent-efHow much money the contractor put in
and how much risk assumed:they took.

(5) Fnventi . . .
technical help_ the contractor gave to the Government and other contractors—m—supplrymg
techntealassistance:

(6) CSharaeterThe type of the-business, including the-seuree-and-nature-ofwhere materials
and-the-ecomplexity-efcome from and how complicated the manufacturing teehnigues:is.

(7) Fherate-efHow much profit thatthe contractor would have earnedmade if they had
finished the whole contract-been-completed:.

(8) Fherate-efHow much profit both parties-contemplated-at-the-timesides expected when
they made the contract-wasnegotiated:and.

(9) Characterand-difficulty of subeontractingincluding selection; placement-an
management-of subeontractsand-effortinnegotiatingHow hard it was to manage
subcontractors, including picking them, placing contracts with them, managing them, and
working out settlements efwhen their contracts were terminated-sabeentraets.
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aFor construction eentractcontracts,

(c) When-comg he to
the contractlng ofﬁcer shaH—must—

(1) Cemply-withFollow paragraphs (a) and (b) abewveof this section;

(2) Allow profit on the-prime-centracter's-settlements with construction subcontractors
for actual work #plaeedone at the job site; and

(3) Exclude profit on the-prime-contracter's-settlements with construction subcontractors
for materials they had on hand and-feror preparations made to complete the work.

49.203 Adjustment for loss.

a) When settling a terminated contract, the TCO must not allow profit if the contractor would
have lost money completing the full contract. The TCO must—

(1) Figure out how much the contractor would have lost;
(2) Adjust the settlement payment accordingly using the methods in paragraph (b) or (¢)

of this section; and

(3) Consider factors like production efficiency when estimating completion costs.

(b) 6-2fa)rthe |
met%thaﬂth%tetai—ef—tl%&meaﬂts—m}bpamﬁaph&For mventog-based settlements Qagment
is limited to the sum of items in paragraphs (b)(1), (2), and (3) belowslessof this section, minus

all disposal credits and minus all unliquidated previous advance and progress payments
previously made-underthe-contract:—

(1) The ameuntnegotiated-or-determined-for-settlement expenses.
(2) The contract price;-as-adjusteds- for acceptable completed end-items{see-49-205).

(3) The remainder of the settlement amount otherwise agreed upon or determined
(including the allocable portion of initial costs (see 3+-205-42(ejpart 31), reduced by
multiplying the remainder by the ratio of the total contract price to the total cost incurred
before termination, plus the estimated cost to complete the entire contract.

(1) theThe total contract price to
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(1) theThe total cost incurred before termination plus the estimated cost to
complete the entire contract.

(c) If the settlement is on a total cost basis (see 49.206-2(b)), the contractor shalmust not be

paid more than the total of the amounts in subparagraphs-paragraphs (c)(1) and (2) below;
fessof this section, minus all disposal and other credits, all advaneeadvanced and progress

payments, and all other amounts previously paid under the contract:—

(1) The amount negotiated or determined for settlement expenses.

(2) The remainder of the total settlement amount otherwise agreed upon or determined
(lines 7 and 14 of SF 1436, Settlement Proposal (Total Cost Basis)}- reduced by
multiplying the remainder byof the ratio of-

(1) theThe total contract price to
(i1) theThe remainder plus the estimated cost to complete the entire contract.

49.204 Deductions.

From the ameuntpayable-to-the-contractorundera-settlement payment, the TCO shal
deduetmust subtract—

(a) The agreed-price forany-part-ofthe-terminationof any inventory kept or purchased o
retained-by the contractor, and-theplus proceeds from any-materials sold that-havebut not

beenyet paid or credited to the Government;

(b) The fair value, as determined by the TCO, of any part-efthe-terminatien-inventory that;

befef%tfaﬁsfel"—eilﬁﬁe was los‘[2 damaged begond usablhtdy_2 or not dehvered to the Government
a-buy : maged-a me-undelverable(normal spoilage

is xp_ected as is inventory for Wthh the Government has expressly assumed the risk

of loss);-and

(c) Any other appropriate amounts as-appropriate-in-the-partiewtarfor that specific case.
49.205 Completed end items.

(a) PromptiyRight after the effeetivetermination date-eftermination, the TCO shall-must-

(1) haveHave all undelivered eempleted-end-itemsfinished products inspected and
accepted if they eemply-with-themeet contract requirements;; and

(2) determineDecide which accepted end-items-are-toproducts should be delivered under
the contract.
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(b) The contractor shal-nveteemust bill for accepted and delivered erd+temsproducts at the
contract price in the vsual-manner-and-shallnormal way. Do not include themthese in the
settlement proposal.

(c) When eompleted-end-items;-theughfinished products are accepted;-are but will not te-be
delivered under the contract, the eentractorshalTCO should include them in the settlement

proposal at the contract price;-adjusted. The TCO should adjust for any saving-ef
fretghtsavings in shipping or other ehargestogetherwithcosts, and include any credits for their
purehase;retention;-or-salebuying, keeping, or selling them.

b>Work in place accepted by the Government under a construction contract is not considered

a completed item, even theugh-that-werk-may-have beenif the Government paid for it at unit

prices specified in the contract.(d)
49.206 Settlement proposals.

49.206-1 Submission of settlement proposals.

(a) Subject to the previstons-of-the-termination clause, the contractor should prempthyquickly
submit te-the FEO-a settlement proposal to the TCO for the amount claimed because of the

termination. The final settlement proposal must be submitted within one year from the
effeetivetermination date-efthe-termination, unless the periodis-extended-by-the TCO-

Fermination-chargesunderTCO allows more time. If a single prime-contract #velvinginvolves
two or more divisions erunits-of the prime-contractor-may-be-consolidated-and-ineladed, they

can combine their termination costs in a single settlement proposal.

(b) The settlement proposal must cover all cost elements including settlements with
subcontractors and any proposed profit. With the eensent-ofthe FEOTCQ's agreement,

proposals may be filed in sueeesstve-steps covering separate pertions-of the-contractor'seosts:
Sueh-interimparts of costs. These step-by-step proposals shalimust include all costs of a

particular type, exeeptasunless the TCO mayauthoerizesays otherwise.

(c) Settlement proposals must be on the forms prescribed in 49.602 unless thethose forms are
inadeguatedo not work for a particular contract. Settlement proposals must be-thave
reasonable detail supported by adequate accounting data. Actual costs, standard
éapp#epﬁafeely costs ggrogerly_ adjusted) or average costs may be used npreparingsettlement
: are-determ rreeognizedif the contractor determines them
based on generally_ accegted accountmg pr1n01ples con31stently followed by the contractor.
When actual, standard, or average costs are not reasonably available, estimated costs may be

used if the method-efarrivingatthe-estimatesis-approved-by-the TCOTCO approves the

estimation method. Contractors shaldo not berequiredhave to maintain unduly-elaberateoverly
complicated cost accounting systems merebyjust because their contracts may

subsequentlymight be terminated.

(d) The contractor mayshould use the-Settlement Proposal (Short Form), SF 1438-(see49-602-
Heyand-53-249), when the total proposal is less than $10,000, unless etherwise-instruected-by
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the FCO—Settlementthe TCO authorizes otherwise. Combine settlement proposals that would
normally be-ineluded-in-asinglesettlementpropesalie-g5go together whenever possible, such

as those based on a series of separate orders for the same item under one contract;should-be

conselidated-wheneverpossible-andnot-divided. Do not split them up just to bring them below
$10,000.

(e) FheSubmit Schedule of Accounting Information, SF 1439, must-be-submitted-for each
termination vnder-a-contractfor-whichrequiring a settlement proposal-issubmitted, except
when theusing Standard Form 1438-is-used-Although. Even if several interimstep-by-step
proposals may-beare submitted, only one SF 1439 needshould be submitted enly-enee-unless;
subsequent-to-filing major changes happen in the information after the original form;majer
S e e s e lepsse s ee s bed s fled.

49.206-2 Bases for settlement proposals.

(a) Inventory basis.

(1) YUse-oftheThe inventory basis is the preferred method for settlement proposals-is

preferred—Under. With this basisapproach, the contractor may propose only costs
allocable to the terminated portion of the contract;and-the. The settlement proposal must

itemize-separately list—

(1) Metals, raw materials, purchased parts, work in process, finished parts,
components, dies, jigs, fixtures, and tooling, at purchase or manufacturing cost;

(i1) Charges such as engineering costs, initial costs, and general administrative
costs;

(ii1) Costs of settlements with subcontractors;
(iv) Settlement expenses; and
(v) Other proper charges.

(2) An allowance for profit (49.202) or adjustment for loss (49.203(b)) must be
madeadded to complete the gross settlement proposal. All unliquidated advance and

progress payments and all disposal and other known credits knewn—-when-the prepesalis
submitted-must then be deduetedsubtracted.

(3) FhisThe inventory basis is also appropriate for-useunder-thefeHewing

(1) The partial termination of a construction or related professional services
contract.

(i1) The partial or complete termination of supply orders under any terminated
construction contract.
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(i11) Fhe-eompleteComplete termination of a unit-price (as-distinguishedfroma
temp-swm)-professional services contract (not lump-sum contracts).

(b) Total cost basis.

38 -

(1) When use-ef-the inventory basis is not praecticable-or-will-unduly-delay
settlementpractical or would cause delays, the total-cost basis (SF1+436 1436) may be

used if approved-inadvanee-by-the TCO as-inapproves it in advance. Examples include
the following-examples:—

(1) EWhen production has not eemmenced-and-the-aceumulatedstarted and costs
represent planning-and, preproduction, or "get ready" expenses.

(i1) H5underWhen the contractor's accounting systems; cannot easily establish unit
costs for work in process and finished products-eannetreadilybe-established.

(ii1) HWhen the contract does not specify unit prices.

(iv) EWhen the termination is complete and involves a letter contract.

(2) WhenFor a complete termination using the total-cost basis-is-used-under-a-complete
termination, the contractor must itemize al-costs incurred under the contract up to the

effective date of termination. The costs of settlements with subcontractors and applicable
settlement expenses must also be added. An allowance for profit (49-202)-or adjustment
for loss (49-203(e)-must be made. The contract price for all end items delivered or to be
delivered and accepted must be deducted. All unliquidated advance and progress

payments and known disposal and other credits knownwhen-the-propesal-is-submitted

must also be deducted.

(3) When-the-total-cost basis-is-used-underFor a partial termination;-the-settement
prepesal-shall net be-submitteduntil using the total-cost basis, the contractor must wait

until completing the continued portion of the contract before submitting the proposal. The

proposal must follow paragraph (b)(2) instructions, except it must include all costs
incurred up_ to the completlon of the contlnued portlonﬂf—th%eeﬂ%faet—"Ph%setﬂemen{

(4) HaFor a completely terminated construction contract or a-lump-sum professional
services contract-is-cempletely-terminated, the contractor shallmust—

(1) Use the total cost basis of settlement;

(i1) Omit Line 10 “"Deduct-Finished Product Invoiced or to be Invoiced™" from
Section II of StandardFeorm—1436)SF 1436 Settlement Proposal (Total Cost
Basis); and
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(i11) Reduce the gross settlement amount efthe-settlement-by the total of all
progress and other payments.

(c) Other basis. Settlement proposals may-retcannot be submitted on any basis other than
paragraph (a) or (b) abeveof this section without the-prior approval effrom the chief of the
contracting or contract administration office.

49.206-3 Submission of inventory disposal schedules.

Subject to the-terms-ofthe termination clause;and-whenever-terminationnventeryisinvelved
terms, the contractor shal-submit-eompleteshould prepare inventory dispesal-schedules to-the
FEOrefleetingon Standard Form 1428, Inventory Disposal Schedule, listing inventory thatwhich

is allocable to the terminated portion of the contract. The nventory-dispoesal-schedules shalmust
be submitted within 120 days fremof the effective date of termlnatlon unless otherwise-extended
bytheTCO = -V :

49.207 Limitation on settlements.

The total amount payable to the contractor for a settlement, before deduetingsubtracting disposal
or other credits and exelastve-ofnot counting settlement costs, must not exeeedbe more than the
contract price lessminus payments etherwisealready made or to be made under the contract.

49.208 Equitable adjustment after partial termination.

Under the termination clause, after partial termination, a contractor maycan request an equitable
adjustment in the price erprices-of the continued pertionpart of a fixed-price contract. The TCO
shalimust forward the proposal to the contracting officer except when regetiationauthorityis
delegated-to-the TCO has authority to negotiate. The contractor shalhmust submit the proposal
inusing the format ef Fable+5-2-6f15-408in the Uniform Contract Format shown in part 15.

(a) When the contracting officer retainskeeps responsibility for negotiating the equitable
adjustment and exeentingmaking a supplemental agreement, the contracting officer shal

ensure-that-ne-pertion-efanmust make sure no part of a price increase in-priee-is included in a
termination settlement made or in process.

(b) The TCO shallmust also ensure-thatne-pertionmake sure no part of the costs included in
the equitable adjustment are included in the termination settlement.

Subpart 49.3—
for Convenience

Additional Principles for Cost-Reimbursement Contracts Terminated
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49.301 General.

Cost-reimbursement contract termination clauses cover both cost and fee settlements. The
contract explains which costs are allowed.

49.302 Discontinuance of vouchers.

(a) When-theAfter complete contract has-been-completelyterminatedtermination, the
contractor shall net-usestop using Standard Form 1034 (Public VoucherferPurchases-and

ServieesOther-thanPersenal) after the last day of the sixth month following the month #
whiehof the termination-is-effeetive. The contractor may elect to stop using veuchersat-any
time during the 6-month period. When the contractor has vouchered out all costs within the 6-
month period, a proposal for fee, if any, may be submitted on SF 1437 {see-49-602-H-or by
certified letter-appropriatelyeertified. The contractor must submit a-substantiated prepesalfor
fee proposals to the Termination Contracting Officer (TCO) within 1 year from-the-effeetive
date-of termination, unless the perieddeadline is extended by the TCO. When the-use of
vouchers is discontinued, the contractor shalimust submit all unvouchered costs and the
proposed fee, if any, as specified in 49.303.

(b) When-the-contractispartially-terminated;For partial terminations, see section 49.304-shall
apply.

49.303 Procedure after discontinuing vouchers.

49.303-1 Submission of settlement proposal.

Unless extended by the TCO, within 1 year of termination the contractor must submit a final

proposal for unvouchered costs and any fee, using the form in 49.602-1 unless the TCO approves
another format. The proposal must not include—

(a) FinallyAny costs already disallowed by the eentracting-officerGovernment; or

(b) Previously veuchered-andformally-questioned by-the-Gevernmentbut not-yet-decided-aste
alewabilitycosts still under review.

49.303-2 Submission of inventory disposal schedules.
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For termination inventory, contractors must submit complete inventory disposal schedules to the
TCO, only reflecting items allocable to the terminated portion. These schedules must be
submitted within 120 days of termination and be prepared on Standard Form 1428. TCO

approval in writing is required for any time extensions.

49.303-3 Audit of settlement proposal.

The TCO shaHmust submlt the settlement proposal te%h%appiﬁepﬂateaﬁdﬁ—ageney—fer—rewew

(a) To avoid delays when the contract has the 52.216-7 clause (Allowable Cost and Payment),
the TCO may—

(1) Negotiate the-amount-efindirect costs for-the-contractpertodfor-whichwhen final
indireet-eostrates have not been negotiated;-orto-use-biling rates-as-final ratesfor this
period il the billing rates appear reasonable; or

(2) Use reasonable billing rates as final rates; or

@%esewe&&ySave the 1nd1rect cost adjustment infor the final settlement agreement;
€ : atesu b4 - when rates are

stabhshed 13 )

(b) When anameunt-efnegotiating indirect eestisnegotiated-undersubparagraph(a}H
abeve;costs the contractor shalrl—elﬂmateth%ﬂ&dﬂeet—eest—aﬁd—themust remove these costs and

related direct costs en
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eestsfrom calculations for other contracts performed-during the applieablesame accounting
period.

49.303-5 Final settlement.

(a) The TCO shal-proceed-withfinalizes the settlement and-exeeution-of-asettement

agreementuponreeeiptofafter receiving the audit report;- (if appheableneeded), and the
contract audit closing statement eovering-veucheredfor costs vouchered.

(b) Fhe FCO-shalladjust the fee-asprevidedinFee adjustments follow 49.305.

(c) The final agreement may resolve all issues between both parties. However—

(1) Costs disallowed by the Government are not allowable; and
(2) Costs of the same nature as those disallowed are not allowable.
(d) HParties can agree on total costs without agreeing on each individual item. Differences can

be compromised and uncertain issues can be resolved b agreement. However an overall
settlement o o W o oreement o 3 . At e -

ovetal%settlement—shaﬂmust not 1nclude costs that are eleaﬂy—not—&l—lowableunallowable under
the terms of the contract.

49.304 Procedure for partial termination.

49.304-1 General.

(a) In-aFor part1al tefmmat}eﬁtermmatlons the TCO shaHmust limit th%settlement to aﬁfee
adjustment ofth h e h e A
#-theand reduced estlmated cost The TCO shaHmust adJust th%fee as prov1ded in 49 304 2
and 49.305, unless—

(1) The terminated portion is clearly severable from the balance of the contract; erand

(2) Performance of the contract is virtually complete, or perfermance-ofanycontinued

pertion-is-only-en-substdiarywhen the remaining work involves only minor items-et,
spare parts, or is etherwisenot substantial.
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(b) Inthe-ease-of theFor these exceptions-inparagraph-(a);the proceduresin, follow 49.302
and 49.303-apphy.

49.304-2 Submission of settlement proposal (fee only).

FheFor fee-only proposals the contractor shalmust limit the settlement proposal to a proposed
reduction in the-ameunt-effee. The final settlement proposal shalmust be submitted to the TCO

within one year from-the-effeetive-date-of termination, unless-the-period-is-extended -by-the TCO-
%&pmpesahmy—b&s&bmﬂ%ed—m sin g the form prescrlbed in 49 602-1 or by—let%er—appmi%%ely

letter. It must 1nc1ude QI‘OOf suggortmg the fee amount

49.304-3 Submission of vouchers.

When aonly adjusting the fee in partial termination—settlementislimited-to-adjustment-of
feesterminations the contractor shallmust continue to submit the SF 1034, Public Voucher for

Purchases and Services Other than Personal, for costsreimbursable-underthe-contract
Thereimbursable costs. The Government must not reimburse the contractor shall-net-be
retmbursed-for costs of settlements with subcontractors srlesswithout required approvals or

ratifications-have-been-obtained (see-49-108).
49.305 Adjustment of fee.

49.305-1 General.

(1) The TCO must determine the final fee based on contract terms, typically using
percentage of completion.

(2) Important factors include-
(1) The extent and difficulty of the work performed by the contractor; and
(i1) Work performed in—

(+A) steppingStopping performances;

(2B) setthingSettling terminated subcontracts;; and
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(C) Disposing of inventory.
(3) dispesing-eftermination-nventory)-shallThese costs must be compared with the total

work required by the contract or by-the terminated portion.

The eontraetor'scontractor’s adjusted fee shallmust not include an allowance for fee for
subeontraetin subcontractor effort included in subeontracters'subcontractor settlement

proposals.(4)

pereen%ag%may—b%aﬂ%g#ea%%eﬂesﬂha%%&ea&e&kbyComgletlon Qercentage is not

only based on costs incurred ratio. The percentage might be higher or lower than the ratio of
costs incurred, depending upenon the TCO’s evaluation bythe FEO-of other

pertinentimportant factors.

49.305-2 Construction contracts.

(a) The percentage of completion basis refers-to-the-contractor's-totalincludes all contractor
effortaﬂd not selely—te;zt the actual constructlon work General—ly—th%eﬁfe%ef—&eeﬂﬁaetm

m%eIt mcludes such factors suc—lfras—

(1) mebilizatienMobilization including organization,

(2) useUse of finances,

(3) eontractingforandreeeipt-ofOrdering and receiving materials;-;
(4) placement-ofPlacing subcontracts,

(5) preparatien-efCreating shop drawings;-;

(6) Performing work in place perfermed-by own ferees;-personnel;

(7) supervision-ofSupervising subcontractors-werk-;

(8) Managing the job-administration;and-;

(9) demobilizatien-Closing down the project;

(b) Calculate the fee adjustment as follows—
(1) Assign a weighted value to each factor based on importance and difficulty.
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(b2) Ea
weighted value dep g cightval
faetors-should be easﬂy d1V1Slb1e (e g., by 100) to determme percentages —"Fhe

(3) Determine the percentage efeempletioncomplete of each factor must-be-established
based apeﬂtheon spe01ﬁc facts of each contract When%etaled—tl%pereentageef

(4) Multiply the completion percentage by the importance value for each factor.

(5) Add these values for overall completion percentage.

Apply this percentage to the total eontractfee-orto-the-fee applicable to the terminated
portion of the contract to arrive-at-ancalculate the equitable adjustment.(6)

Subpart 49.4— - Termination for Default

49.401 General.

(a) Ferminationln a termination for defaultisgenerally-the-exereise-of the Government's
contractual, the Government exercises its right to eempletely-orpartially-terminate a contract

because efthe eontractor's-actual-oranticipatedfatlurecontractor failed or is expected to fail to
perform its contractual obligations.

(b) If the contractor ean-establishestablishes, or it is otherwise determined that, the contractor
was not in default, or that-the failure to perform iswas excusable:- (i.e., arese-out-of eauses
beyond the contractor's control and without the-fault or negligence-efthe-centractor), then the
default clauses prescribed irat 49.503 andlocated-at-52.249-provide that the termination will
be treated as a termination for default-will-be-considered-to-have been-a-terminationfor-the
convenience-efthe-Governmentand-the. The parties' rights and obligations efthe-partieswill
be governed accordingly.

(c) The Government may;-in-appropriate-eases;- exercise termination or cancellation rights s
additientebeyond those in the contract clauses (see-for example, paragraph (h) of the Default
clause at 52.249-8).

(d) For default terminations of erders-underFederal Supply Schedule eentractsorders, see
subpart-8:4GSA procedures for those contracts.

(e) NetwithstandingDespite the provisions of this 49-468+section, the contracting officer may;
with-the-written-consent-of the-contractor;- reinstate thea terminated contract by amending the
netiee-ofterminations-after notice if-

(1) The contractor provides written consent;
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(2) The contracting ofﬁcer makes a written determlnatlon is-made-that the supphes or
services are still required-andreinsta : aseoH . at-needed;
and

(3) Reinstatement benefits the Government.

49.402 Termination of fixed-price contracts for default.

49.402-1 The Govermment'SGovernment’s right.

Under contracts eontainingwith the Default clause at 52.249-8, the Government has the right,
subject to the notice requirements of the clause, to terminate the contract completely or partially
for default if the contractor fails to-

(a) make-delivery-oftheDeliver supplies or perform the-services within the time specified in
the contract. (b) perform any other provision of the contract. or ;

(b) Perform anv other provision of the contract; or

(c) makeMake progress, and that failure endangersperformanee-eftheputs contract
performance at risk.

49.402-2 Effect of termination for default.

(a) Under a default termination, the Government-
(1) Is not responsible for the contractor's costs on undelivered work;

(& L o
6H—blﬁd%h¥%¥%€l—weﬂ(—aii€l—}s ! entltled to %h%repayment of advance and progress

payments;iany;-apphieablete for that work—The-Governmentmay-eleetunderthe
Pefault-elauseto-; and

May require the contractor to transfer title and deliver te-the-Geverament-completed
supplies and manufacturing materials;-as-directed-by-the-contracting-officer..(3)

(b) The contracting officer shallmust not use the Default clause as-authority-to acquire any
completed supplies or manufacturing materials unless #-has-been-aseertained-thatthe
Government does not already have title under seme-other previsien-efthe-contract provisions.
The contracting officer shalshould only acquire manufacturing materials urder-theDefault
elauseforfurnishingtofor another contractor enby-after considering theany difficulties the
other contractor sraymight have #-using the-materialsthem.

(c) Subject to paragraph (d)-belew, the Government shallmust pay the contractor the contract
price for any completed supplies;- and the agreed amount agreed-upon-by-the-contracting
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officerand-the-contractorforanyfor manufacturing materials;- acquired by the Government

under the Default clause.

(d) Fhe-GovernmentmustbeproteetedfromTo protect against overpayment thatmightresult
fromfatlure-to-providefor the- Government's-potential Habiity-tewhen laborers and material

supphers fer—l-tem&ght&e&tstaﬂdmgmlght have liens agalnst the completed s&pphe&eic

paymg—fer—supphes or materlals the contractmg ofﬁcer shal—lmust take one or more of the
felewingthese measures_before payment:

(1) Aseertain-whether-theVerify that payment bonds+Hanyfarnished-by from the

contractor are-adeguate-to-satisfy-all-lienors'adequately cover all claims or whetheritis
feasible-to-obtain similar bonds to cover outstanding liens.

(2) Require the contractor to furaish-appropriateprovide statements from laborers and

material suppliers diselaiminggiving up any lien rights they may have-te-the supphesand
matcrials.

(3) ObtainapprepriateCreate an agreement by-the-Gevernmentthe-contractor,and

hienors-ensuringrelease-efamong all parties that releases the Government from asny
potential liability-te-the-centractor-ortienors.

actions based on the 1tuat10n and the contractor S sehleneyﬁnanmal condltlon

(e) The contractor is hable-to-the-Gevernmentresponsible for any excess costs ineurred-in

aeguiringthe Government incurs buying similar supplies and services-simiarte-these

terminatedfor-default{see-49-402-6), and for any other damages, whether or not repurehase-is
effeeted(see-49-402-7the Government buys replacement items.

49.402-3 Procedure for default.

(a) When-aBefore deciding on default termination-is-beingeconsidered, the Government shalt

decide-which-type-of termination-action-to-takemust review the situation (i.e., default,
convenience, or no-cost cancellation) enbyafterreview-bywith contracting and technlcal

personnel, and-byas well as legal counsel, to ensure the prepriety-of-the-propesed-action_is
appropriate.

(b) The administrative contracting officer shallnotissuemust get prior approval from the
contracting office before issuing a show cause notice or cure notice-witheutthe-prior. This
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approval eftheecontractingofficewhieh-should be obtained by-the-mostexpeditious
meansquickly.

(c) When the contractor fails to deliver supplies or perform services within the specified time
(Default clause paragraph (a)(1)), no advance notice of termination is required. However, if the
Government has taken actions that might suggest it waived the contract deadlines, the
contracting officer must send a notice setting a new deadline. This notice must state that the
Government reserves its rights under the Default clause.

furnishingFor failures covered under Default clause paragraph (a)(1) - such as not providing a

required performance bond} or seiaa—ls%eﬂﬂakﬁﬁegfess—as%eﬁ}daﬂger ndangerlng contract

contracting officer

a-pertod-ofmust-
(1) Give the contractor written notice specifying the failure;

3) When appropriate, include this notice in the show cause notice; and

(4) After the time period expires, decide whether to terminate the contract or accept the

resolution.

(e) A sample cure notice format appears in 49.607.

(f) Show cause notice procedures are as follows:

(1) If default termination fer-default-appearsseems appropriate, the contracting officer
should, +#praetieablewhen practical, notify the contractor in writing efthe-pessibilityof
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(1) The possible termination;
(ii) The contractual liabilities involved;

(ii1) Why the contract might be terminated:

(iv) The opportunity to explain why termination should not occur;

-of the-contractorto-presentan-explanatien(v) That a lack of response may be
taken as an admission by the contractor that no valid explanation exists—When

atetl ) ito 5 |
conferenee—; and

(vi) When appropriate, a suggested discussion.
(2) A fermatfer-asample show cause notice isappears in 49.607.

(g)

(21) When adefault termination fer-default-appearstmminentis likely, the contracting
officer shalprovide-a—writtennetification-tomust notify the surety in writing. If the
contractor is subseguenthylater terminated for default, the contracting officer must send
the surety a copy of the default notice-ef-defaultshall-besentto-thesurety.

(32) If requested-by-the surety; requests it and agreed-to-by-the contractor and any
assignees_agree, arrangements maycan be made to havefuturesend checks mailed-to the

contractor in-eare-ofthrough the surety. In-this-easetheThe contractor must
forwardsubmit a written request to the designated-disbursing officer specifically directing

athis change in payment address-for-mattingecheeks.

(h) For small business contractors-

(41) H-the-contractor-is-asmall- businessfirm;-theThe contracting officer shalmust
immediately provide-aeopysend copies of any cure notice or show cause notice to the
contracting office's small business specialist and the-Small Business Administration Area
Office nearest the contractor—Fhe-;

(2) When possible, the contracting officer should;—wheneverpraeticable;- consult with the
small business specialist before proceeding with a-default termination{see-alse-49-402-

4.
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(f1) The contracting officer shalmust consider thefoHowingthese factors in-determiningwhen
deciding whether to terminate a contract for default:

(1) The contract terms efthe-contract-and appliecablerelevant laws and regulations.

(2) The specific failure efthe-contractorand-the-exeusesfor-thefatlureand any
explanations provided.

(3) Fheavatlability-of Whether the supplies or services can be obtained from other
sources.

(4) The ureen . . crvices and the peric - )
ebtamHow urgently_ the 1tems are needed and how long 1t would take to get them from
other sources;as- compared with-the-time-delivery-could-be-obtainedfromthe
delinguentto the original contractor.

(5) Fhe-degree-ofessentiality-efHow essential the contractor in-theis to Government
acquisition pregram-and-the-effeet-efaprograms and how termmatlon R
contractor's-eapability-as-a-supplierundermight affect their ability to supply other

contracts.

(6) Fhe-effectofaHow termination fer-default-on-themight affect the contractor's ability

of thecontractorto-liguidateto repay guaranteed loans, progress payments, or advance
payments.

(7) Any other pertinentrelevant facts and circumstances.

(g]) Hiafter comphiance-with-the After following procedures in paragraphs (a) through (fi)-ef
this-49-402-3  if the contracting officer determines-thatadecides termination fer-defaultis

proper, the contracting officer shalmust issue a notice of termination stating—-
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(1) The contract number and date;

(2) Fheacts-or-omisstons-constituting What specific actions or failures constitute the
default;

(3) That the contractor's right to proceed furtherunderwith the contract (or a specified
portion-efthe-contraet) is terminated;

(4) That the Govemment may p_urchase 51m11ar supphes or services %elamma%eel—maffbe

feic nd charg € any excess costs_to the contractor

(5) If the contracting-officer-hasfailure is determined thatthefatlureto-performisnot
excusable, that the notice eftermination-constitutessuchserves as this decision, and that

the contractor has-therighttemay appeal sueh-deeiston-under the Disputes clause;
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(6) That the Government reserves all other legal rights and remedies-provided-bytaw-or
under the contract. in addition to charging excess costs; and

(7) That thethis notice eenstitutesis a decision that the contractor is in default as-speeified
and thatthe-contractor-has the right to appeal under the Disputes clause.

(k) The contracting officer must-
(1) Distribute the termination notice to all parties who received the original contract;

(h
W&&madee#&heeeﬂ&aeh%eepy—simﬂ—alse%%fu%m&hed 2 Send a copy to the contractor s
SUrCty—He—eho e oo Lo bopn e b o o cnmtpne e e e bl o
requested-to-adviseifit-desires and ask if they want to arrange for completion of the
work—taddition;-the-contracting-officer shallnotify—; and

(3) Tell the disbursing officer to withheld-furtherstop payments under the terminated
contract;-pending until further advieewhich-should-be-furnished-atthe-earkhest

praecticable-timenotice.

(3]) rthe-ease-efaFor construction eentraetcontracts, promptly after issuanee-efissuing the
termination notice, the contracting officer shallmust determine-the-mannerin-which-the-workis

e

(1) How the work will be completed; and

(2) Whether materials, applaneesequipment, and plant that are on the site will be needed.

(jm) If the contracting officer determines before issuing the termination notice that the failure
to-perform-iswas excusable, the-centractshall not-be-terminatedthey must not terminate for
default. If termination is still in the Government's interest, the-centracting-efficerthey may
terminate the-centract-for the-convenience-efthe-Goverament.

(kn) If the contracting officer has-net-been-able-tocannot determine;- before issuanee-efissuing
the notlce ef—telmnaﬁeﬁwhether the eemPaeter—&fallure te—pepfeﬁ%ﬁwas excusable ;00

W}th—a—ﬁe&ﬁeaﬁeﬁ—that—theg must-

(1) Make a written decision on this issue as soon as possible after issuing the notice;

(2) Deliver the decision promptly to the contractor; and

(3) Notify the contractor has-theof their right to appeal asspeeifiedinunder the Disputes
clause.
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Instead of terminating for default, the contracting officer may take these alternative actions when
they serve the Government's interests:

(a) PermitAllow the contractor, the-surety, or the-guarantors- to continue performance efthe
eontraet-under a revised delivery schedule.

(b) Permit the contractor to continue performance of-the-contractby-means-ofthrough a
subcontract or other business arrangement with an acceptable third party, previded-therightsof

the-Gevernmentas long as the Government's rights are adequately preservedprotected.

exeeuteExecute a no-cost termination settlement agreement using the formats in 49.603-6 and

49.603-7 as-a-guide-when-

1) The supplies or services are no longer needed; and

(2) The contractor is not liable for damages under 49.402-7.
49.402-5 Memorandum by the contracting officer.

When a contract is terminated for default or awhen an alternative procedure autherized-byfrom
49.402-4 is fellewedused, the contracting officer shalmust prepare a memorandum for the
contract file explaining the reasons for the action-takes.

49.402-6 Repurchase against contraetor'Scontractor’s account.
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(a) Generally, the contracting officer decides whether to repurchase before issuing the
termination notice when supplies or services are still needed after termination. Guidelines for
repurchasing are as follows:

(1) The contracting officer must repurchase similar items against the contractor's account
as soon as practical.

2) The price must be reasonable considering quality and delivery requirements.
(3) The contracting officer may buy more than the undelivered quantity if needed.

(4) Extra cost can only be charged to the contractor for the undelivered quantity
(including permitted variations).

(b) For repurchases limited to the undelivered quantity-

(1) The Default clause allows the contracting officer to use any terms and acquisition
method:

(2) The contracting officer must maximize competition;
(3) The Default clause serves as the authority; and

For quantities exceeding the undelivered amount, treat the entire purchase as a new
acquisition.(4

(c) If the repurchase is-made-at-a-price-overthe-price-of thecosts more than the terminated
supplies or services-terminated, after completing the repurchase contract, the contracting
officer shal-after completion-andfinalmust demand payment eftherepurchase-contractmake
a-written-demand-enfrom the contractor for the tetal-ameunt-ofthe-execess;giving-econsideration
to-any-ereases-or-deereases-othercosts-such-astransportationexcess amount. This
calculation should account for changes in transportation costs, discounts, etc. If the contractor

fatlsto-make payment-the-contractingofficer shalldoes not pay, follow the procedures in
subpart32-6part 32 for collecting contract debts-due-the-Government.
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49.402-7 Other damages.

(a) If the eontractingofficerterminates-a-contract is terminated for default or fellowsa-course
of actioninstead-of terminationfor-defaultan alternative action is taken (see 49.402-4), the
contracting officer prempthy-must assess and demand any liquidated damages to-whieh-the
Government is entitled to under the contract. Under the eentractclause at 52.211-11, these
damages are in addition to any excess repurchase costs.

(b) If the Government has suffered any-other aseertainablemeasurable damages, including
administrative costs, as-aresult-of the-contractor's-default;the contracting officer must, based
on the-basis-oflegal advice, take appropriate action as preseribed-in-subpart32-60utlined in
part 32 to assert the Government's demand for thethese damages.

49.402-8 Reporting infermationinformation.

The contracting officers+r-aceordance-with must follow agency procedures;-shal-ensure-that to

report information relatingteabout the termination for default notice-and-asubsequent, any
withdrawal eraof the termination, and any conversion to a termination for convenience-s

reported-in-aceordanee-with. This report must comply with requirements in 42.1503(h).

49.403 Termination of cost-reimbursement contracts for default.

(a) The right to terminate a cost-reimbursement contract for default is-previded-forincomes
from the Termination for Default or for Convenience of the Government clause at 52.249-6. A

10-dayneticetoThe clause requires giving the contractor 10 days’ notice before termination
cor-dofalt | od i b the el .

(b) Settlement-ofSettling a cost-reimbursement contract terminated for default issubjeette
thefollows the same principles #-as termination for convenience (subparts 49.1 and 49.3-the
sae-as-wheracontractsterminatedforconventenee), except-that—-

(1) The costs of preparing the contractor's settlement proposal are not allowable (see
subparagraphparagraph (h)(3) of the clause); and

(2) The contractor isretmbursed-thereceives reimbursement for allowable costs, andwith

an appropriate reduction is-#rade-in the total fee;+any;- (see subparagraphparagraph
(h)(4) of the clause).

(c) The contracting officer shalmust use the procedures in 49.402 te-the-extentwhen

appropriate in-censideringthe-terminationfor-default-efafor cost-reimbursement
eentraetcontracts. However, a-eest-reimbursement-contract-doesnot-contain-any provisionfor
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reecovery-ofthese contracts do not include provisions for recovering excess repurchase costs
after termination fer-default-(but see paragraph (g) of the-clause at-52.246-3 with-respeet

teregarding the contractor's failure efthe-eontracterto replace or correct defective supplies).

49.404 Surety-takeover agreements.

(a) FhreThese procedures in-thisseetien-apply primaribymainly, but not selebrexclusively, to
fixed-price construction contracts terminated for default.

(b) Since the surety istHablem ust Qag for damages resultmg from the contractor's default the
surety has certain rlghts e : ptract-w :

upone arefullx con51der the suretx S p_rop_osals2 evaluatlng how thex mlght affect the
Government's rights against the surety.

(c) The contracting officer should allow sureties to complete the contract unless-

(1) The people or companies proposed by the surety are not qualified or competent; or
The proposal does not serve the Government's best interests.(2)

(d) Fhere-may be-conthicting- demandsforMultiple parties may claim the defaulting contractor's

assets, including unpaid prier-earnings—{retained percentagesand-unpaid-progress-estimates):
TFhereforerthe. The surety may include a “"takeover™" agreement in its proposal;fixing-the

surety’'s to establish its rights to payment-frem-thesefunds. The contracting officer may (but

not-before-the-effective-date-of termination)-enter into a written agreement with the surety—The

contracting-officer should-considerusinga-tripartite (but not before the termination date).
Consider using a three-way agreement among the Government, the-surety, and the-defaulting

contractor to resolve the-defaultingcontractor'srestdualremaining rights, including
assertionsclaims to unpaid prier-earnings.

(e) Any takeover agreement must require the surety to complete the contract and the
Government to pay the surety's costs and-expenses-up to the balanee-eftheunpaid contract

price-unpaid-at-the time-ef default, subject to thefollowingthese conditions:
(1) Any unpald earnlngs of the defaultlng contractor—me}b}dmg—retamed—pefeeﬂtages—&ﬁd
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be&seel—&e@ay—ﬂ&eeempleﬂ&g—su—rety—ﬁs—ae&ual may be used to pay Government clalm
against the contractor, except when those earnings are needed to pay the surety's actual
omp_letlon costs and expenses meuﬁed—m—t»heeempleﬁe&e#&h%weﬂebﬂ{—gnot 1nclud1ng

(2) The surety s-beund-bymust meet contract terms-governingrequirements for liquidated
damages for delays in-completion-of-the-werls-unless the delays arequalify as excusable

under the contract.

(3) If the-contract proceeds have-beenwere assigned to a financing institution, the surety

mustret-be-patdcannot receive payment from unpaid earnings;-tnless-the-assignee
provides without the assignee's written eensentpermission.

(4) The eentracting-efficerGovernment must not pay the surety more than the-ameuntit

expendedit spent completing the work and disehargingitstabilitiesunder-the-defaulting
eontractor'smeeting its payment bond obligations. Payments to the surety to-renmburseit

for discharging its liabilitics under the payment bond of the defaulting contractor must be
only-onautherity-ofobligations require—

(1) Mutual-agreementAgreement among the Government, the-defaulting
contractor, and the-surety;

(i1) Petermination-ofA determination by the Comptroller General as-te
payeeabout who gets paid and ameunthow much; or

(ii1) OrderofA court order from a court of competent jurisdiction.

f65FR46067July26;2000]

49.405 Completion by another contractor.
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The contract prevides-thatmakes the contractor and the-surety are-liable to-the-Gevernmentfor
resultantfor resulting damages. The contracting officer shalmust use all retained percentages of

progress payments previeusty-made-to-the-eentractor-and any progress payments due for
completed work eempleted-before-the-termination-to-tiquidateto offset the contractor's and the

surety's liability-te-the-GevernmenttH the retained-and-unpaid. If these amounts are
insutfietentnot enough, the contracting officer shallmust take steps to recover the additional

samamount from the contractor and the-surety.

Subpart 49.5—— - Contract Termination Clauses

49.501 General.

This subpart preseribes-the-prineipaldescribes which contract termination clauses to use. This

subpart does not apply to contracts that use the clause at 52.213-4, Terms and Cenditions—
StmphifiedConditions-Simplified Acquisitions (Other Than Commercial Products and
Commercial Services). In appropriate cases, agencies may authorize the use of special purpose
clauses, if consistent with this chapter.

49.502 Termination for convenience of the Government.

(a) Fixed-price contracts that do not exceed the simplified acquisition threshold (short form)

(1) General use. Thecentracting-officer shallinsertInsert the clause at 52.249-1,

Termination for Convenience of the Government (Fixed-Price) (Short Form), in
solicitations and contracts when using a fixed-price contract is-contemplated-and the
contract amount is not expected to exceed the simplified acquisition threshold, except if-

(1) Huse-oftheThe clause at 52.249-4, Termination for Convenience of the
Government (Services) (Short Form) is more appropriates;

(i1) in-eontractsThe contract is for research and development work with an
educational or nonprofit institution on a no-profit basis;-;

(ii1) ineontractsThe contract is for architect-engineer servicess; or

(iv) #ereOne of the clauses prescribed or cited at 49.505(a) or (c);- 1s more
appropriate.

(2) Dismantling and demolition. If the contract is for dismantling, demolition, or removal

of improvements, the-contracting-efficershall-use the clause with its Alternate 1.

(b) Fixed-price contracts that exceed the simplified acquisition threshold—-
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(1)

(1) General use. The-contracting-officershall-insertInsert the clause at 52.249-2,

Termination for Convenience of the Government (Fixed-Price), #n-selieitations
and-eontracts-when a fixed-price contract is contemplated and the contract amount

is expected to exceed the simplified acquisition threshold;-exeeptin-centractsfor
S di i | demolition...

(i1) Exceptions. Do not use this clause for contracts for the following:
(A) Dismantling and demolition.

(#B) researehResearch and development work with an educational or

nonprofit institution on a no-profit basis;-er(iit)-architeet-engineer
sepviees—tshallnot-beusedqf,

(C) Architect-engineer services.

(D) If the clause at 52.249-4, Termination for Convenience of the
Government (Services) (Short Form), is more appropriate (see
49-502()49.502(¢)), or if one of the clauses prescribed or cited at
49.505(a)b);- or (ec);- is appropriate.

(#2) Construction. If the contract is for construction, the-ecentracting-officershalhuse the

clause with its Alternate 1.

(#1) Partial payments. If the contract is with an agency of the H-S—Government
or with State, local;- or foreign governments or their agencies, and i-the

contracting officer determines that therequirementto-payrequiring interest
payments on excess partial payments is inappropriate, the-coentracting-officershall
use the clause with its Alternate I1. Ja-suehFor construction contracts for

construction;-the-contracting-officer shallwith these same organizations, use the

clause with its Alternate I1I.

(2i1) Dismantling and demolition. The-contracting-officer shall-insertInsert the

clause at 52.249-3, Termination for Convenience of the Government
(Dismantling, Demolition, or Removal of Improvements) in solicitations and
contracts for dismantling, demolition, or removal of improvements, when a fixed-
price contract is contemplated and the contract amount is expected to exceed the
simplified acquisition thresholds. If the contract is with an agency of the H-S-
Government or with State, local, or foreign governments or their agencies, and if
the contracting officer determines that the requirement to pay interest on excess

partial payments is inappropriate, the-centracting-efficer shall-use the clause with

its Alternate 1.

(¢) Service contracts (short form).
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(el) Service-contracts(shortforny)—Thecontractingofficer shallinsertInsert the clause at

52.249-4, Termination for Convenience of the Government (Services) (Short Form), in

solicitations and contracts for services;regardless-ofvaluewhenafixed-pricecontractis
contemplated-and-the- when all of these conditions are met:

(1) A fixed-price contract is contemplated (regardless of dollar value).

(i1) The contracting officer determines that because of the kind of services
required, the successful offeror will not incur substantial charges in preparation
for and in carrying out the contract;and-weuldif.

(ii1) If terminated for the Government's convenience-ef, the
Geverament;contractor would limit termination settlement charges to services

rendered before the termination date-eftermination—Examples-of services-where
this .

(2) This clause may be appropriate arein contracts for services such as rental of
unreserved parking space, or laundry and dryeleaning;etedry cleaning.

(d) Research and development contracts. The-centracting-officershall-insertInsert the clause at

52.249-5, Termination for the Convenience of the Government (Educational and Other
Nonprofit Institutions), in solicitations and contracts when either a fixed-price or cost-
reimbursement contract is contemplated, and the contract is for research and development work
with an educational or nonprofit institution on a re-prefitnonprofit or no-fee basis.

(e) Subcontracts—-
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(1) General use. The prime contractor may find the-elauseatthese clauses suitable for use

in fixed-price subcontracts (except as noted in paragraph (e)(2) below): 52.249-1,

Termination for Convenience of the Government (Fixed-Price) (Short Form), or at
52 249-2, Termma‘uon for Convemence of the Government (leed-Prlce) as approprlate

prov1ded—§hat~ the relationship between the contractor and subcontractor is clearly

indicated. InapplieableDelete conditions fe-&that do not apply (for example, paragraph

(d)¥ in 52.249-2-sheuld-be-deleted-and.) Reduce the time periods redueed-for submitting
the subcontractor's termination settlement proposal (e-g-for example, to 6 months);- and
the time for requesting an equitable price adjustment (e-g-for example, to 45 days).)

(2) Research and development. The prime contractor may find the clause at 52.249-5,
Termination for the Convenience of the Government (Educational and Other Nonprofit
Institutions), suitable for use in subcontracts placed with educational or nonprofit
institutions on a no-profit or no-fee basis; provided, that the relationship between the
contractor and subcontractor is clearly indicated. frapphicable-eenditionsConditions that
do not apply (e.g., paragraph (h)) should be deleted, the period for submitting the
subeentractor'ssubcontractor’s termination settlement proposal should be reduced (e.g.,6
months), the subcontract should be placed on a no-profit or no-fee basis, and the
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subcontract should incorporate or be negotiated on the basis of the cost principles in part

31 ol the Federal Acquisition Regulation.

49.503 Termination for convenience of the Government and default.

(a) Cost-reimbursement contracts—-

(1) General use. Insert the clause at 52.249-6, Termination (Cost-Reimbursement), in
solicitations and contracts when a cost-reimbursement contract is contemplated, except
eentractsforin research and development contracts with an-educational or nonprofit
institution-on-a-no—fee-basisinstitutions that have no fee.

(2) Construction. If the contract is for construction, the-centracting-officer shall-useinsert

the clause with its Alternate 1.

(3) Partial payments. If the contract is with an agency of the U.S. Government or with
State, local, or foreign governments or their agencies, and if the contracting officer
determines that the requirement to pay interest on excess partial payments is

inappropriate, the-contractingofficershall-useinsert the clause with its Alternate II. In
such contracts for construction, the-eontracting-officer shall-useinsert the clause with its

Alternate II1I.

(4) Time-and-material and labor-hour contracts. If the contract is a time-and-material or
labor-hour contract, the-contracting-efficer shalluseinsert the clause with its Alternate IV.
If the contract is with an agency of the U.S. Government or with State, local, or foreign
governments or their agencies, and if the contracting officer determines that the
requirement to pay interest on excess partial payments is inappropriate, the-contracting
officershall-useinsert the clause with its Alternate V.

(b) Insert the clause at 52.249-7, Termination (Fixed-Price Architect-Engineer), in solicitations
and contracts for architect-engineer services; when a fixed-price contract is contemplated.

(¢) Subcontracts. The prime contractor may finduse and customize the clause at 52.249-6,
Termination (Cost-Reimbursement), suitable for use in cost-reimbursement subcontracts:
provided—that, as long as the relationship between the contractor and subcontractor is clearly

indicated. nappheableThe contractor should delete conditions fe-g-that do not apply (for
example, paragraphs (e), (j). and (n))-should-be-deleted-and. Reduce the time period for

submitting the-subeentractor'sthe subcontractor to submit their termination settlement proposal
sheuld-beredueed{e-g(for example, to 6 months).
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49.504 Termination of fixed-price contracts for default.
(a)
(1) Supplies and services. The-contractingofficer shallinsertInsert the clause at 52.249-8,

Default (Fixed-Price Supply and Service), in solicitations and contracts when a fixed-
price contract is contemplated, and the contract amount is expected to exceed the
simplified acquisition threshold. The contracting officer may use the clause when the
contract amount is at or below the simplified acquisition threshold, if appropriate (e.g., if
the acquisition involves items with a history of unsatisfactory quality).

(2) Transportation. If the contract is for transportation or transportation-related services,

the-contracting-officer shalluseinsert the clause with its Alternate L.
(b) Research and development. The-centracting-otficershalinsertInsert the clause at 52.249-9,

Default (Fixed-Price Research and Development), in solicitations and contracts for research
and development when a fixed-price contract is contemplated, and the contract amount is
expected to exceed the simplified acquisition threshold, except thesefor contracts with
educational or nonprofit institutions on a no-profit basis. The contracting officer may use the
clause when the contract amount is at or below the 51mp11ﬁed acquisition threshold if
appropriate-fe.g—+ : : h h
may be devoted to other programs).
(c)

(1) Construction. The-centracting-officer shallinsertInsert the clause at 52.249-10,

Default (Fixed-Price Construction), in solicitations and contracts for constructions- when
a teefixed price contract is contemplated, and the eentract-amount is expected to
exceed the simplified acquisition threshold. The contracting officer may use the clause
when the contract amount is at or below the simplified acquisition threshold, if
appropriate (e.g., if completion dates are essential}.)

(2) Dismantling and demolition. If the contract is for dismantling, demolition, or removal

of improvements, the-contracting-etficershalluseinsert the clause with its Alternate 1.

(3) National emergencies. If the contract is to be awarded during a period of national
emergency, the contracting officer may use the clause-

(1) w#thWith its Alternate II when a fixed-price contract for construction is
contemplateds; or

(1) withWith its Alternate III when a contract for dismantling, demolition, or
removal of improvements is contemplated.
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49.505 Other termination clauses.

(a) Personal service contracts. The-contracting-officer shall-insert-thelnsert clause at-52.249-

12, Termination (Personal Services), in solicitations and contracts for personal services (see
Partpart 37).

(b) Excusable delays. Insert clause 52.249-14, Excusable Delays, in—

(b)y Excusable delays. The contracting ollicer shall inscrt the clause at 52.249-14.
Exeusable Delaysinseliettations]) Solicitations and contracts for supplies, services,

construction, and research and development on a fee basis;- when a cost-reimbursement

contract is contemplated—Fhe-contractingofficer shall-alse-insert theelause-intime-and-
material contracts. L and

Time-and-material and labor-hour contracts.(2)

(c) Communication service contracts. Thisregulation-doesnoetpreseribe-a-eclauseforthe
cancelation-ortermination-efAgencies must prescribe and insert agency-specific clauses for

ancehng or termmatmg OI'dCI'S under communication service contracts with COl’l’ll’l’lOl’l carriers

Subpart 49.6—

Contract Termination Forms and Formats

49.601 Notice of termination for convenience.
(See 49.402-3(g) for notice of termination for default.)
49.601-1 Electronic notice.

The contracting officer may provide expedited notice of termination by electronic means that
includes a requirement for the contractor to confirm receipt. If the contractor does not confirm
receipt promptly, the contracting officer shalmust resend the notice electronically;- and expedite
the letter notice described in 49.601-2. If eenfirmationthe contractor confirms receipt of the
electronic notice-isrecetved;-and-the-electronic-notice-inclades-all-content, and the notice

contains all information required in 49.601-2, the contracting officer does not need netto send the
letter notice-deseribed-n-49-601-2.

(a) Complete termination—Fhe. Use the following electronic notice is-suggested-foruse-+Hwhen

completely terminating a supply contract is-being-ecompletelyterminated-for convenience. H
appropriately-meditiedtheThis notice may be usedmodified for other than supply contracts.

62 -



DATE Date

XYZ Corporation

New York, NY 12345

Contract No. is completely terminated under
clause , effective

[insert “"immediately, (today's-datey—or—on — “today’s date)" or
"on .20 ," or “"as soon as you have delivered, including prior

”In

deliveries, the following items:2" (list)]. Immediately stop all work, terminate subcontracts,
and place no further orders except to the extent [insert if applicable “"necessary to complete
items not terminated or>"] that you or a subcontractor wish to retain and continue for your own
account any work-in-process or other materials. Provide by electronic means similar

instructions to all subcontractors and suppliers. Detailed instructions follow.

cen

(Contracting Officer)

(b) Partial termination—Fhetermination. The following electronic notice is suggested for use if
a supply contract is being partially terminated for convenience. If appropriately modified, the
notice may be used for other than supply contracts.

PDATE Date

XYZ Corporation

New York, NY 12345

Contract No. is partially terminated under clause

, effective [insert
“"immediately, (todaystoday’s date) o+ on " or "on ,
20 2"]. Reduce items to be delivered as follows: [insert instructions]. Immediately stop all

work, terminate subcontracts, and place no further orders except as necessary to perform the
portion not terminated or that you or a subcontractor wish to retain and continue for your
account any work-in-process or other materials. Provide by electronic means similar
instructions to all subcontractors and suppliers. Detailed instructions follow.

(Contracting Officer)
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49.601-2 Letter notice.

The following letter notice of termination is suggested for use if a contract for supplies is being
terminated for convenience. With appropriate modifications, it may be used in terminating
contracts for other than supplies and in terminating subcontracts. This notice shall be sent by
certified mail, return receipt requested, or electronically, provided evidence of receipt is received
by the contracting officer. If no prior electronic notice was issued, or if no confirmation of an
electronic notice was received, use the alternate notice that follows this notice.

Notice of Termination to Prime Contractors

[At the top of the notice, set out all special details relating to the particular termination;
e.g.,name and address of company, contract number of terminated contract, line items, etc.]

(a) Effective date of termination. This confirms the Geverament'sGovernment’s electronic

notice to you dated 26 .20 , terminating

[insert ="completely>" or ="in part>"] Contract No.
(referred to as “"the contract™") for the

Gevernment'sGovernment’s convenience under the clause entitled

f [insert title of appropriate termination clause]. The termination is effective on

the date and in the manner stated in the electronic notice.

cen

(b) Cessation of work and notification to immediate subcontractors. You shall take the
following steps:

(1) Stop all work, make no further shipments, and place no further orders relating to the
contract, except for—-

(1) The continued portion of the contract, if any;

(i1) Work-in-process or other materials that you may wish to retain for your own
account; or

(111) Work-in-process that the Contracting Officer authorizes you to continue (A)
for safety precautions, (B)to clear or avoid damage to equipment, (C)to avoid
immediate complete spoilage of work-in-process having a definite commercial
value, or (D)to prevent any other undue loss to the Government. (If you believe
this authorization is necessary or advisable, immediately notify the Contracting
Officer by telephone or personal conference and obtain instructions.)

(2) Keep adequate records of your compliance with subparagraph (b)(1) abeveof this
section showing the—-
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(1) Date you received the Notice of Termination;
(i1) Effective date of the termination; and
(i11) Extent of completion of performance on the effective date.

(3) Furnish notice of termination to each immediate subcontractor and supplier that will
be affected by this termination. In the notice—-

(1) Specify your Government contract number;
(i1) State whether the contract has been terminated completely or partially;

(ii1) Provide instructions to stop all work, make no further shipments, place no
further orders, and terminate all subcontracts under the contract, subject to the
exceptions in subparagraph (b)(1) abeveof this section;

(iv) Provide instructions to submit any settlement proposal promptly; and

(v) Request that similar notices and instructions be given to its immediate
subcontractors.

(4) Notify the Contracting Officer of all pending legal proceedings that are based on
subcontracts or purchase orders under the contract, or in which a lien has been or may be
placed against termination inventory to be reported to the Government. Also, promptly
notify the Contracting Officer of any such proceedings that are filed after receipt of this
Notice.

(5) Take any other action required by the Contracting Officer or under the Termination
clause in the contract.

(¢) Termination inventory.

(1) As instructed by the Contracting Officer, transfer title and deliver to the Government
all termination inventory of the following types or classes, including subcontractor
termination inventory that you have the right to take: [Contracting Officer insert proper
identification or “"None™"].

(2) To settle your proposal, it will be necessary to establish that all prime and
subcontractor termination inventory has been properly accounted for. For detailed
information, see part 45.

(d) Settlements with subcontractors. You remain liable to your subcontractors and suppliers for
proposals arising because of the termination of their subcontracts or orders. You are requested

to settle these settlement proposals as promptly as possible. For purposes of reimbursement by

the Government, settlements will be governed by the provisions of part49part 49.
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(e) Completed end items.

(1) Notify the Contracting Officer of the number of items completed under the contract
and still on hand and arrange for their delivery or other disposal (see 49.205).

(2) Invoice acceptable completed end items under the contract in the usual way and do
not include them in the settlement proposal.

(f) Patents. 1f required by the contract, promptly forward the following to the Contracting

Officer:

(1) Disclosure of all inventions, discoveries, and patent applications made in the
performance of the contract.

(2) Instruments of license or assignment on all inventions, discoveries, and patent
applications made in the performance of the contract.

(g) Employees affected.

(1)If this termination, together with other outstanding terminations, will necessitate a
significant reduction in your work force, you are urged to—-

(1) Promptly inform the local State Employment Service of your reduction-in-
force schedule in numbers and occupations, so that the Service can take timely
action in assisting displaced workers;

(i1) Give affected employees maximum practical advance notice of the
employment reduction and inform them of the facilities and services available to
them through the local State Employment Service offices;

(i11) Advise affected employees to file applications with the State Employment
Service to qualify for unemployment insurance, if necessary;

(iv) Inform officials of local unions having agreements with you of the impending
reduction-in-force; and

(v) Inform the local Chamber of Commerce and other appropriate organizations
which are prepared to offer practical assistance in finding employment for
displaced workers of the impending reduction-in-force.

(2) If practicable, urge subcontractors to take similar actions to those described in
subparagraph (1) abeveof this section.

(h) Administrative. The contract administration office named in the contract will identify the
Contracting Officer who will be in charge of the settlement of this termination and who will,
upon request, provide the necessary settlement forms. Matters not covered by this notice
should be brought to the attention of the undersigned.
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(1) Please acknowledge receipt of this notice as provided below.

(Contracting Officer)

(Name of Office)

(Address)

Acknowledgment of Notice

The undersigned acknowledges receipt of a signed copy of this notice on
, 20 . Two signed copies of this notice are returned.

(Name of Contractor)

By (Name)

(Title)

(End of notice)

Alternate notice. Substitute the following paragraph (a) for paragraph (a) of 49-664+-249.601-2,
Notice of Termination to Prime Contractors, if no prior electronic notice was issued, or if no
confirmation of an electronic notice was received:

(a) Effective date of termination. Y ou are notified that Contract No. (referred
to as ="the contract™") is terminated

[insert ="completely™" or “"in part™"] for the Gevernment'sGovernment’s convenience under
the clause entitled f [insert title of appropriate
termination clause]. The termination is effective

[insert either “"immediately upon receipt of this Noticeo+on " or'"on

, 20 2" or “"as soon as you have delivered, including prior deliveries, the

7N

following items:2" (/ist)]. Reduce items to be delivered as follows: [insert instructions].

49.602 Forms for settlement of terminated contracts.

The standard forms listed below shall be used for settling terminated prime contracts. The forms
at 49-6021-and-49-602-249.602-1 and 49.601-2 may also be used for settling terminated
subcontracts. A listing of the Standard forms is located in subpart 53.3.
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49.602-1 Termination settlement proposal forms.

(a) Standard-Ferm1435Standard Form 1435, Settlement Proposal (Inventory Basis), shall be
used to submit settlement proposals resulting from the termination of fixed-price contracts if
the proposals are computed on an inventory basis (see 49.206-2(a)).

(b) Standard-Ferm1436Standard Form 1436, Settlement Proposal (Total Cost Basis), shall be
used to submit settlement proposals resulting from the termination of fixed-price contracts if
the proposals are computed on a total cost basis (see 49.206-2(b)).

(c) Standard-Ferm1437Standard Form 1437, Settlement Proposal for Cest-
ReimbursementCost- Reimbursement Type Contracts, shall be used to submit settlement
proposals resulting from the termination of cost-reimbursement contracts (see 49.302).

(d) Standard-Ferm1438Standard Form 1438, Settlement Proposal (Short Form), shall be used
to submit settlement proposals resulting from the termination of fixed-price contracts if the
total proposal is less than $10,000 (see 49.206-1(d)).

49.602-2 Inventory forms.

Standard Ferm-(SE)1428Standard Form (SF) 1428, Inventory Disposal Schedule, and SE
+429SF 1429, Inventory Disposal Sehedule—CeontinuationSchedule-Continuation Sheet, shall be

used to support settlement proposals submitted on the forms specified in 49.602-1(b) and (d).

PRI Ap—52004
49.602-3 Schedule of accounting information.

Standard-Ferm1439Standard Form 1439, Schedule of Accounting Information, shall be filed in
support of a settlement proposal unless the proposal is filed on StandardFerm
+438Standard Form 1438, Settlement Proposal (Short Form) (see 49.206-1(e)).

49.602-4 Partial payments.

Standard-Ferm1440Standard Form 1440, Application for Partial Payment, shall be used to apply
for partial payments (see 49-412-149.112).

49.602-5 Settlement agreement.

Standard Form30-(SE30Standard Form30 ( SF 30), Amendment of Solicitation/Modification of
Contract, shall be used to execute a settlement agreement (see 49-1+69-149.109).

49.603 Formats for termination for convenience settlement agreements.
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The formats to be used for termination for convenience settlement agreements should be
substantially as shown in this section (see 49.109). Termination contracting officers
(FE€O'sTCO’s) may, however, modify the contents of these agreements to conform with special
termination clauses prescribed or authorized by their agencies (e.g., see 49.501 and 49.505(c)).

49.603-1 i Fixed price contracts-complete
termination.

[Insert the following in Block 14 of SE30SF 30 for settlements of fixed-price contracts
completely terminated. ]

(a) This supplemental agreement settles the settlement proposal resulting from the Notice of
Termination dated

(b) The parties agree to the following:

(1) The Contractor certifies that all contract termination inventory (including scrap) has
been retained or acquired by the Centractorcontractor, sold to third parties, returned to
suppliers, delivered to or stored for the Government, or otherwise properly accounted for,
and that all proceeds and retention credits have been used in arriving at this agreement.

(2) The Contractor certifies that each immediate subcontractor, whose settlement
proposal is included in the proposal settled by this agreement, has furnished the
Centraetorcontractor a certificate stating-

(1) thatThat all subcontract termination inventory (including scrap) has been
retained or acquired by the subcontractor, sold to third parties, returned to
suppliers, delivered to or stored for the Geveramentgovernment, or otherwise
properly accounted for, and that all proceeds and retention credits were used in
arriving at the settlement of the subcontract, and

(i1) thatThat the subcontractor has received a similar certificate from each
immediate subcontractor whose proposal was included in its proposal.

(3) The Contractor certifies that all items of termination inventory, the costs of which
were used in arriving at the amount of this settlement or the settlement of any subcontract
settlement proposal included in this settlement, (i) are properly allocable to the
terminated portion of the contract, (ii) do not exceed the reasonable quantitative
requirements of the terminated portion of the contract, and (iii) do not include any items
reasonably usable without loss to the Contractor on its other work. The Contractor further
certifies that the Contracting Officer has been informed of any substantial change in the
status of the items between the dates of the termination inventory schedules and the date
of this agreement-
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(4) The Contractor transfers, conveys, and assigns to the Government all the right, title,
and interest, if any, that the Contractor has received, or is entitled to receive, in and to
subcontract termination inventory not otherwise properly accounted for.

(5) The Contractor shall, within 10 days after receipt of the payment specified in this
agreement, pay to each of its immediate subcontractors (or their respective assignees) the
amounts to which they are entitled, after deducting any prior payments and, if the
Contractor so elects, any amounts due and payable to the Contractor by those
subcontractors.

(6)

(1) The Contractor has received $——— for work and services
performed, or items delivered, under the completed portion of the contract. The
Government confirms the right of the Contractor, subject to paragraph (7)
belewof this section, to retain this sum and agrees that it constitutes a portion of
the total amount to which the Contractor is entitled in complete and final
settlement of the contract.

(i1) Further, the Government agrees to pay to the Contractor or its assignee, upon
presentation of a proper invoice or voucher, the sum of $
[insert net amount of settlement], arrived at by deducting from the sum of
$———— [for proposals on an inventory basis insert gross amount
of settlement; for proposals on a total cost basis, insert gross amount of
settlement less amount shown in subdivision(6)(i) eboveof this sub-section];—-

(A) theThe amount of $ for all unliquidated
partial or progress payments previously made to the Contractor or its
assignee and all unliquidated advance payments (with any interest)-and-,

(B) theThe amount of $ for all applicable property

disposal credits [insert if appropriate, “"and (C) the amount of

$ for all other amounts due the Government under this

contract, except as provided in paragraph (7) belew}-of this section."]
(ii1) The net settlement of $ in subdivision(ii)-abeveof this

section, together with sums previously paid, constitutes payment in full and
complete settlement of the amount due the Contractor for the complete
termination of the contract and ef-all other demands and liabilities of the
Contractor and the Government under the contract, except as provided in
paragraph (b)(7) belowof this section.

(7) Regardless of any other provision of this agreement, the following rights and
liabilities of the parties under the contract are reserved:

70 -



49htt

ps://www.acquisition.gov/far-overhaul/far-part-deviation-guide/far-overhaul-part-49

(copied 8/22/2025)

71 -

[The following list of reserved or excepted rights and liabilities is intended to cover
those that should most frequently be reserved and that should be scrutinized at the time a
settlement agreement is negotiated (see 491+09-249.109). The suggested language of the
excepted items on the list may be varied at the discretion of the contracting officer. If
accuracy or completeness can be achieved by referencing the number of a contract
clause or provision covering the matter in question, then follow that method of
enumerating reserved rights and liabilities. Omit any of the following that are not
applicable and add any additional exceptions or reservations required. ]

(1) All rights and liabilities, if any, of the parties, as to matters covered by any
renegotiation authority.

(i1) All rights of the Government to take the benefit of agreements or judgments
affecting royalties paid or payable in connection with the performance of the
contract.

(ii1) All rights and liabilities, if any, of the parties under those clauses inserted in
the contract because of the requirements of Acts of Congress and Executive
Ordersorders, including, without limitation, any applicable clauses relating to:
labor law, contingent fees, domestic articles, and employment of aliens.” [If the
contract contains clauses of this character inserted for reasons other than
requirements of Acts of Congress or Executive Ordersorders, the suggested
language should be appropriately modified.]

(iv) All rights and liabilities of the parties arising under the contract and relating
to reproduction rights, patent infringements, inventions, or applications for
patents, including rights to assignments, invention reports, licenses, covenants of
indemnity against patent risks, and bonds for patent indemnity obligations,
together with all rights and liabilities under the bonds.

(v) All rights and liabilities of the parties, arising under the contract or otherwise,
and concerning defects, guarantees, or warranties relating to any articles or
component parts furnished to the Government by the Contractor under the
contract or this agreement.

(vi) All rights and liabilities of the parties under the contract relating to any
contract termination inventory stored for the Government.

(vii) All rights and liabilities of the parties under agreements relating to the future
care and disposition by the Contractor of Government-owned property remaining
in the Centraetor'sContractor’s custody.

(viii) All rights and liabilities of the parties relating to Government property
furnished to the Contractor for the performance of this contract.
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(ix) All rights and liabilities of the parties under the contract relating to options
(except options to continue or increase the work under the contract), covenants
not to compete, and covenants of indemnity.

(x) All rights and liabilities, if any, of the parties under those clauses of the
contract relating to price reductions for defective certified cost or pricing data.

(End of agreement)

49.603-2 Fixed-price eﬂﬂt-Paet-S—p-a-Ft-i-a-lcontracts-gartial termination.

[Insert the following in Bleel14Blockl4 of SE3OSF 30 for settlements of fixed-price contracts
partially terminated. |

(a) This supplemental agreement settles the settlement proposal resulting from the Notice of
Termination dated

(b) The parties agree to the following:

(1) The terminated portion of the contract is as follows: [specify the terminated portion

clearly as to-{iH-tineitemnuwmbers—ir-descriptions—
(i) Line item numbers,
(i1) Descriptions,
(ii1) guanti#Quantity terminated,

(iv) ###tUnit price of items,
(v) totatTotal price of terminated items, and

(vi) enydny other explanation necessary to avoid uncertainty or
misunderstanding].

(2) The Contractor certifies that all contract termination inventory (including scrap) has
been retained or acquired by the Contractor, sold to third parties, returned to suppliers,
delivered to or stored for the Government, or otherwise properly accounted for, and that
all proceeds and retention credits have been used in arriving at this agreement.

(3) The Contractor certifies that each immediate subcontractor, whose settlement

proposal is included in the proposal settled by this agreement, has furnished the
Contractor a certificate stating-
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(1) thatThat all subcontract termination inventory (including scrap) has been
retained or acquired by the subcontractor, sold to third parties, returned to
suppliers, delivered to or stored for the Government, or otherwise properly
accounted for, and that all proceeds and retention credits were used in arriving at
the settlement of the subcontract, and

(i1) thatThat the subcontractor has received a similar certificate from each
immediate subcontractor whose proposal was included in its proposal.

(4) The Contractor certifies that all items of termination inventory, the costs of which
were used in arriving at the amount of this settlement or the settlement of any subcontract
settlement proposal included in this settlement, (i) are properly allocable to the
terminated portion of the contract, (i1)do not exceed the reasonable quantitative
requirements of the terminated portion of the contract, and (iii)do not include any items
reasonably usable without loss to the Contractor on its other work. The Contractor further
certifies that the Contracting Officer has been informed of any substantial change in the
status of the items between the dates of the termination inventory schedules and the date
of this agreement.

(5) The Contractor transfers, conveys, and assigns to the Government all the right, title,
and interest, if any, that the Contractor has received, or is entitled to receive, in and to
subcontract termination inventory not otherwise properly accounted for.

(6) The Contractor shall, within 10 days after receipt of the payment specified in this
agreement, pay to each of its immediate subcontractors (or their respective assignees) the
amounts to which they are entitled, after deducting any prior payments and, if the
Contractor so elects, any amounts due and payable to the Contractor by those
subcontractors.

(7)

(1) The Government agrees to pay to the Contractor or its assignee, upon
presentation of a proper invoice or voucher, the sum of $
[insert net amount of settlement], arrived at by deducting from
$ [insert gross amount of settlementy],

(A) the amount of $ for all unliquidated partial or
progress payments previously made to the Contractor or its assignee and
all unliquidated advance payments (with any interest) applicable to the
terminated portion of the contract and

(B) the amount of $ for all applicable property
disposal credits.

(i1) The net settlement of $ in subdivision (b)(7)(i) abeveof
this section, together with sums previously paid, constitutes payment in full and
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complete settlement of the amount due the Contractor for the terminated portion
of the contract, except as provided in subparagraph-paragraph (b)(8) belewof this

section.

(iii) Upon payment of the net settlement of $ , all
obligations of the Contractor to perform further work or services or to make
further deliveries under the terminated portion of the contract and all obligations
of the Government to maketake further payments or carry out other undertakings
concerning the terminated portion of the contract shall cease; provided, that
nothing in this agreement shall impair or affect any covenants, terms, or
conditions of the contract relating to the completed or continued portion of this
contract.

(8) Regardless of any other provision of this agreement, the following rights and
liabilities of the parties under the contract are reserved:

[The following list of reserved or excepted rights and liabilities is intended to cover
those that should most frequently be reserved and that should be scrutinized at the time a
settlement agreement is negotiated (see 491+09-249.109). The suggested language of the
excepted items o#in the list may be varied at the discretion of the contracting officer. If
accuracy or completeness can be achieved by referencing the number of a contract
clause or provision covering the matter in question, then follow that method of
enumerating reserved rights and liabilities. Omit any of the following that are not
applicable and add any additional exceptions or reservations required.]

(1) All rights and liabilities, if any, of the parties, as to matters covered by any
renegotiation authority.

(i1) All rights of the Government to take the benefit of agreements or judgments
affecting royalties paid or payable in connection with the performance of the
contract.

(ii1) All rights and liabilities, if any, of the parties under those clauses inserted in
the contract because of the requirements of Acts of Congress and Executive
Ordersorders, including, without limitation, any applicable clauses relating to:
labor law, contingent fees, domestic articles, and employment of aliens. [If the
contract contains clauses of this character inserted for reasons other than
requirements of Acts of Congress or Executive Ordersorders, the suggested
language should be appropriately modified.]

(iv) All rights and liabilities of the parties arising under the contract and relating
to reproduction rights, patent infringements, inventions, or applications for
patents, including rights to assignments, invention reports, licenses, covenants of
indemnity against patent risks, and bonds for patent indemnity obligations,
together with all rights and liabilities under the bonds.
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(v) All rights and liabilities of the parties, arising under the contract or otherwise,
and concerning defects, guarantees, or warranties relating to any articles or
component parts furnished to the Gevernmentgovernment by the Contractor under
the contract or this agreement.

(vi) All rights and liabilities of the parties under the contract relating to any
contract termination inventory stored for the Government.

(vii) All rights and liabilities, if any, of the parties under those clauses of the
contract relating to price reductions for defective certified cost or pricing data.

(End of agreement)

49.603-3 Cost
reimbursement contracts-complete termination, if settlement includes cost.

[Insert the following in Block 14 of SE30SF 30 for settlement of cost-reimbursement contracts
that are completely terminated, if settlement includes costs. |

(a) This supplemental agreement settles the settlement proposal resulting from the Notice of
Termination dated

(b) The parties agree to the following:

(1) The Contractor certifies that all contract termination inventory (including scrap) has
been retained or acquired by the Contractor, sold to third parties, returned to suppliers,
delivered to or stored for the Government, or otherwise properly accounted for, and that
all proceeds and retention credits have been used in arriving at this agreement.

(2) The Contractor certifies that each immediate subcontractor, whose settlement
proposal is included in the proposal settled by this agreement, has furnished the
Contractor a certificate stating-

(1) thatThat all subcontract termination inventory (including scrap) has been
retained or acquired by the subcontractor, sold to third parties, returned to
suppliers, delivered to or stored for the Government, or otherwise properly
accounted for, and that all proceeds and retention credits were used in arriving at
the settlement of the subcontract;; and

(1) thatThat the subcontractor has received a similar certificate from each
immediate subcontractor whose proposal was included in its proposal.
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(3) The Contractor certifies that all items of termination inventory, the costs of which
were used in arriving at the amount of this settlement or thehe settlement of any
subcontract settlement proposal included in this settlement, (i) are properly allocable to
the terminated portion of the contract, (ii) do not exceed the reasonable quantitative
requirements of the terminated portion of the contract, and (iii) do not include any items
reasonably usable without loss to the Contractor on its other work. The Contractor further
certifies that the Contracting Officer has been informed of any substantial change in the
status of the items between the dates of the termination inventory schedules and the date
of this agreement.

(4) The Contractor transfers, conveys, and assigns to the Government all the right, title;
and interest, if any, that the Contractor has received, or is entitled to receive, in and to
subcontract termination inventory not otherwise properly accounted for.

(5) The Contractor shall, within 10 days after receipt of the payment specified in this
agreement, pay to each of its immediate subcontractors (or their respective assignees) the
amounts to which they are entitled, after deducting any prior payments and, if the
Contractor so elects, any amounts due and payable to the Contractor by those
subcontractors.

(6)

(1) The Contractor has received $——— for work and services
performed, or articles delivered, under the contract before the effective date of
termination. The Government confirms the right of the Contractor, subject to
paragraph (b)(7) belewof this section, to retain this sum and agrees that it
constitutes a portion of the total amount to which the Contractor is entitled in
complete and final settlement of the contract.

(i1) Further, the Government agrees to pay to the Contractor or its assignee, upon
presentation of a proper invoice or voucher, the sum of $
[insert net amount of settlement], arrived at by deducting from the sum of
$———  [insert gross amount of settlement less amount shown in
subdivision(6)(i) ebevea of this section]-

(A) theThe amount of $—————  for all unliquidated partial or
progress payments previously made to the Contractor or its assignee and
all unliquidated advance payments (with any interest),

(B) theThe amount of S————  for all applicable property disposal
credits [insert if appropriate, “"and (C) the amount of $

for all other amounts due the Government under this contract, except as

provided in paragraph (b)(7) below-Jof this section."]
(ii1) The net settlement of $——— in subdivision (b)(6)(i1) abeveof

this section, together with sums previously paid, constitutes payment in full and
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complete settlement of the amount due the Contractor for the complete
termination of the contract and of all other demands and liabilities of the
Contractor and the Government under the contract, except as provided in
paragraph (b)(7) belewin this section.

(7) Regardless of any other provision of this agreement, the following rights and
liabilities of the parties under the contract are reserved:

[The following list of reserved or excepted rights and liabilities is intended to cover
those that should most frequently be reserved and that should be scrutinized at the time a
settlement agreement is negotiated (see 49-1+09-249.109). The suggested language of the
excepted items on the list may be varied at the discretion of the contracting officer. If
accuracy or completeness can be achieved by referencing the number of a contract
clause or provision covering the matter in question, then follow that method of
enumerating reserved rights and liabilities. Omit any of the following that are not
applicable and add any additional exceptions or reservations required. ]

(1) All rights and liabilities, if any, of the parties, as to matters covered by any
renegotiation authority.

(i1) All rights of the Government to take the benefit of agreements or judgments
affecting royalties paid or payable in connection with the performance of the
contract.

(i11) All rights and liabilities, if any, of the parties under those clauses inserted in
the contract because of the requirements of Acts of Congress and Executive
Ordersorders, including, without limitation, any applicable clauses relating to:
labor law, contingent fees, domestic articles, and employment of aliens.” [If the
contract contains clauses of this character inserted for reasons other than
requirements of Acts of Congress or Executive Ordersorders, the suggested
language should be appropriately modified.]

(iv) All rights and liabilities of the parties arising under the contract and relating
to reproduction rights, patent infringements, inventions, or applications for
patents, including rights to assignments, invention reports, licenses, covenants of
indemnity against patent risks, and bonds for patent indemnity obligations,
together with all rights and liabilities under the bonds.

(v) All rights and liabilities of the parties, arising under the contract or otherwise,
and concerning defects, guarantees, or warranties relating to any articles or
component parts furnished to the Government by the Contractor under the
contract or this agreement.

(vi) All rights and liabilities of the parties under the contract relating to any
contract termination inventory stored for the Government.
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(vii) All rights and liabilities of the parties under agreements relating to the future
care and disposition by the Contractor of Government-owned property remaining
in the Centraetor'sContractor’s custody.

(viii) All rights and liabilities of the parties relating to Government property
furnished to the Contractor for the performance of this contract.

(ix) All rights and liabilities of the parties under the contract relating to options
(except options to continue or increase the work under the contract), covenants
not to compete, and covenants of indemnity.

(x) Unresolved demands or assertions by the Contractor against the Government
for costs under Government Accountability Office exceptions or other costs of the
same nature that are excluded from the settlement without prejudice to the rights
of either party, as follows: [/nsert amount and describe charges not waived.]

(xi) Claims by the Contractor against the Government, when the

Centraetor'sContractor’s rights of reimbursement are disputed, that are excluded
without prejudice to the rights of either party are as follows: [Insert the amounts
and describe the claims on which the Contracting Officer has made findings and
has disallowed and on which the Contractor has taken, or intends to take, timely

appeal.]

(xi1) Unresolved demands or assertions by the Contractor against the Government
that are unknown in amount and involve costs alleged to be reimbursable under
the contract are as follows: [Insert the estimated amounts and describe the
charges.]

(xiii) Unknown amounts alleged by the Contractor against the Government, based
upon responsibility of the Contractor to third parties that involve costs
reimbursable under the contract.

(xiv) Debts due the Government by the Contractor that are based on refunds,
rebates, credits, or other amounts not now known to the Government, with
interest, now due or that may become due the Contractor from third parties, if the
amounts arise out of transactions for which reimbursement has been made to the
Contractor under the contract. The Contractor shall pay to the Government, within
30 days after receipt, any of these amounts that become due from any third party
or any other source. Interest at the rate established by the Secretary of the
Treasury under 50 U.S.C. (App.) 1215(b)(2) shall accrue and shall be paid to the
Government on any amounts that remain unpaid after the 30-day period.

(xv) All rights and liabilities, if any, of the parties under those clauses of the
contract relating to price reductions for defective certified cost or pricing data.

(End of agreement)



49.603-4 Cost-reimbursement eﬂﬂt-llaet-s—eﬂm-p-le{?econtracts-comglete

termination, with settlement limited to fee.

[Insert the following in Block 14 of SE30SF 30 for settlement of cost-reimbursement contracts
that are completely terminated, if settlement is limited to fee.]

(a) This supplemental agreement settles the amount of fee due under the contract, terminated in
its entirety by Notice of Termination dated

(b) The parties agree to the following:

(1) The Contractor has received $——— on account of its fee under the
contract before the effective date of termination.

(2) The Government agrees to pay to the Contractor or its assignee, upon presentation of
a proper invoice or voucher, $———— [insert net amount to be paid on
account of fee]. This sum, with sums previously paid, constitutes payment in full and
complete settlement of the amount due the Contractor on account of its fee under the
contract.

(3) The Centractor'sContractor’s allowable costs under the contract will be paid under the
terms and conditions of the contract and parts 31 and 49 of the Federal Acquisition
Regulation.

[Insert subparagraph-paragraph (a)(3) of this subsection only if there are costs to be
vouchered out (see 49.302) or if there are costs to be covered later by a separate
settlement agreement.]

(4) Regardless of any other provision of this agreement, the following rights and
liabilities of the parties under the contract are reserved:

[The following list of reserved or excepted rights and liabilities is intended to cover
those that should most frequently be reserved and that should be scrutinized at the time a
settlement agreement is negotiated (see 49-109-249.109). The suggested language of the
excepted items on the list may be varied at the discretion of the contracting officer. If
accuracy or completeness can be achieved by referencing the number of a contract
clause or provision covering the matter in question, then follow that method of
enumerating reserved rights and liabilities. Omit any of the following that are not
applicable and add any additional exceptions or reservations required. ]

(1) All rights and liabilities, if any, of the parties, as to matters covered by any
renegotiation authority.
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(i1) All rights and liabilities, if any, of the parties under those clauses inserted in
the contract because of the requirements of Acts of Congress and Executive
Ordersorders, including, without limitation, any applicable clauses relating to:
labor law, contingent fees, domestic articles, and employment of aliens. [If the
contract contains clauses of this character inserted for reasons other than
requirements of Acts of Congress or Executive Ordersorders, the suggested
language should be appropriately modified. ]

(ii1) All rights and liabilities of the parties arising under the contract and relating
to reproduction rights, patent infringements, inventions, or applications for
patents, including rights to assignments, invention reports, licenses, covenants of
indemnity against patent risks, and bonds for patent indemnity obligations,
together with all rights and liabilities under the bonds.

(iv) All rights and liabilities of the parties, arising under the contract or otherwise,
and concerning defects, guarantees, or warranties relating to any articles or
component parts furnished to the Government by the Contractor under the
contract or this agreement.

(v) All rights and liabilities of the parties under agreements relating to the future
care and disposition by the Contractor of Government-owned property remaining
in the Centraetor'sContractor’s custody.

(vi) All rights and liabilities of the parties relating to Government property
furnished to, or acquired by, the Contractor for the performance of the contract.

(vii) All rights and liabilities of the parties under the contract relating to options
(except options to continue or increase the work under the contract), covenants
not to compete, and covenants of indemnity.

(viii) All rights and liabilities, if any, of the parties under those clauses of the
contract relating to price reductions for defective certified cost or pricing data.

(End of agreement)

49.603-5 Cost-reimbursement eﬂﬂ-trl‘—&ets—paf—ﬁa-lcontracts-gartial termination.

[Insert the following in Block 14 of SE30SF 30, Amendment of Solicitation/Modification of
Contract, for settlement agreements for cost-reimbursement contracts as a result of partial
termination. |

(a) This supplemental agreement settles the termination settlement proposal resulting from the
Notice of Termination dated
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(b) The parties agree as follows:

(1) The contract is amended by deleting the terminated portion as follows: [specify the

terminated portion clearly as to-(i-ine-itemnwmbers—{i)-descriptions—
(i) Line item numbers,
(i1) Descriptions,
(ii1) guanti#Quantity terminated,
(iv) ###tUnit and total price of terminated items, and

(v) anyAny other explanation necessary to avoid uncertainty or

misunderstanding].
(2) The fee stated in the contract is decreased by $——— , from
$—— to §

cen

_____[Insert, if appropriate,~"(3) The estimated cost of the contract is decreased by
$——— from§—-—— to$—>f "L

(c) The Centracter'sContractor’s allowable costs and earned fee, if any, for the terminated
portion of the contract will continue to be reimbursed on SE+634SF 1034, Public Voucher for
Purchase and Services Other Than Personal, under the applicable provisions of the contract and
part 31 of the Federal Acquisition Regulation.

(End of agreement)

2 . 2 2 2 . 2

49.603-6 No-cost settlement a—g-l:eemeﬂt—eﬂ-m-p-l-et-eagreement-comglete

termination.

[Insert the following in Block 14 of SE-36SF 30 if a no-cost settlement agreement, under a
complete termination, is to be executed. ]

cn

(a) This supplemental agreement ———[insert “"modifies the contract to reflect a no-
cost settlement agreement with respect to the Notice of Termination dated
- " or, if not previously terminated, “"terminates the contract in its entirety="].

(b) The parties agree as follows:

The Contractor unconditionally waives any charges against the Government because of the
termination of the contract and, except as set forth below, releases it from all obligations under
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the contract or due to its termination. The Government agrees that all obligations under the
contract are concluded, except as follows:

[List reserved or excepted rights and liabilities. See 49469-249.109 and 49.603-1{b){7.]

(End of agreement)

49.603-7 No-cost settlement a—g%eeme&t—p—a-liﬁ-a-lagreement-gartial termination.

[Insert the following in Block 14 of SF-30SF 30 if a no-cost settlement agreement, under ¢
partial termination, is to be-executed.]

(a) This supplemental agreement modifies the contract to reflect a no-cost settlement
agreement with respect to the Notice of Termination dated

(b) The parties agree as follows:

(1) The terminated portion of the contract is as follows: [Specify-ti-line-iternrnunbers—it)
deseriptions—

(1) Line item numbers,

(ii) Descriptions,

(111) guantityQuantity terminated,

(iv) ###Unit and total price of terminated items, and

(v) enydny other explanation necessary to avoid uncertainty or
misunderstanding.]

(2) The Contractor unconditionally waives any charges against the Government arising
under the terminated portion of the contract or by reason of its termination, including,
without limitation, all obligations of the Government to make further payments or to
carry out any further undertakings under the terminated portion of the contract. The
Government acknowledges that the Contractor has no obligation to perform further work
or services or to make further deliveries under the terminated portion of the contract.
Nothing in this paragraph affects any other covenants, terms, or conditions of the
contract. Under the terminated portion of the contract, the following rights and liabilities
of the parties are reserved:

[List reserved or excepted rights and liabilities. See 49109-249.109-2 and 49-603-
449.603-1(b)(7).]

(End of agreement)
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49.603-8 Fixed-price contracts—settlementScontracts-settlements with

subcontractors only.

[Insert the following in Block 14 of SF-30SF 30 for settlements of fixed-price contracts
covering only settlements with subcontractors.]

(a) This agreement settles that portion of the settlement proposal of the Centractercontractor
that is based upon termination of the following subcontracts entered into in performing this
contract:

[Insert a list of the terminated subcontracts included in this settlement.]

(b) The parties agree to the following:

(1) The Contractor certifies that each immediate subcontractor, whose settlement
proposal is included in the proposal settled by the agreement, has furnished the
Contractor a certificate stating-

(1) thatThat all subcontract termination inventory (including scrap) has been
retained or acquired by the subcontractor, sold to third parties, returned to
suppliers, delivered to or stored for the Government, or otherwise properly
accounted for, and that all proceeds and retention credits were used in arriving at
the settlement of the subcontract, and

(i1) thatThat the subcontractor has received a similar certificate from each
immediate subcontractor whose proposal was included in its proposal.

(2) The Contractor certifies that all items of termination inventory, the costs of which
were used in arriving at the amount of this settlement or the settlement of any subcontract
settlement proposal included in this settlement;—-

(1) areAre properly allocable to the terminated portion of the contract;-;

(i1) deDo not exceed the reasonable quantitative requirements of the terminated
portion of the contract;; and

(ii1) deDo not include any items reasonably usable without loss to the Contractor
on its other work. The Contractor further certifies that the Contracting Officer has
been informed of any substantial change in the status of the items between the
dates of the termination inventory schedules and the date of this agreement.

(3) The Contractor transfers, conveys, and assigns to the Government all the right, title,
and interest, if any, that the Contractor has received or is entitled to receive, in and to
subcontract termination inventory not otherwise properly accounted for.
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(4) The Contractor shall, within 10 days after receipt of the payment specified in this
agreement, pay to each of its immediate subcontractors (or their respective assignees) the
amounts to which they are entitled, after deducting any prior payments and, if the
Contractor so elects, any amounts due and payable to the Contractor by those
subcontractors.

(5) The Government agrees to pay the Contractor or its assignee, upon presentation of a
proper invoice or voucher, $—— [insert net amount of settlement], which,
together with the amount of $—— previously paid the Contractor as partial,
progress, or advance payments, constitutes payment in full and complete settlement,
except as provided in subparagraphparagraph (b)(6) belowof this section, of the amount
due the Contractor for that portion of its settlement proposal that is based upon
termination of the subcontracts listed above.

(6) Regardless of any other provision of this agreement, the following rights and
liabilities of the parties under the contract are reserved: [List reserved or excepted rights
and liabilities. See 49.109-2 and 49.603-1{h}74.]

(End of agreement)
49.603-9 Settlement of reservations.
[Insert the following in Block 14 of SE-30SF 30 for settlement of reservations.]

(a) Supplemental Agreement No. —— , dated — , was executed to reflect
the settlement of the termination of this contract. The supplemental agreement excepted from
the settlement certain items described in the agreement including the items described in
paragraph (b) belewof this section. This supplemental agreement settles those items-isted-in

paragraph-(b)-below.

(b) The parties agree to the following:

(1) The Government agrees to pay the Centractorcontractor $ for the
following reserved or excepted items:* [List items. |

(2) The Contractor releases and forever discharges the Government from all liability and
from all existing and future claims and demands that it may have under this contract,
insofar as it pertains to the contract, for the items described in subparagraph (1) abeveof
this section.*

F*When payment is due the Government, reverse the words "Government” and
Contractor'contractor” in subparagraphs (b)(1) and (b)(2).}

(End of agreement)

49.604 Release of excess funds under terminated contracts.
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The following format shall be used to recommend the release of excess funds under terminated
contracts, except if the contracting office retains responsibility for settlement of the termination:-

EROMFrom: Termination Contracting Officer

[address]

FOTo: Contracting office —— [address]

SUBJISubj: Terminated Contract No- with —— [Contractor]

Refs:
(a) [Cite termination notice and effective date.]
(b) [Cite prior letters releasing excess funds, if any.]

(1-) Referenced termination notice, ————  [insert “"completely>" or “"partially>"]
terminated contract

(2-) Based on the best information available, it is estimated that the gross settlement cost
will be $ : The amount available for release as excess to the contract

is $ . Any payments previously made to the Contractor for terminated
items have been considered in arriving at the above amounts.

[If prior letters recommending release of excess funds are cited, use the following as
paragraph 2:

“The estimated settlement costs previously reported by reference (b) in the amount of

$ are revised. On the best evidence now available, it is estimated that the
settlement costs will be $ - The additional amount available for release is

Q b)) ]

D .

(3-) The related appropriations and amounts involved are:

Appropriations
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Copies to: Paying Office Accounting and Finance Office Other.

Other
49.605 Request to settle subcontractor settlement proposals.

Contractors requesting authority to settle subcontractor settlement proposals shall furnish
applicable information from the list below and any additional information required by the
contracting officer:-

(a) Name of contractor and address of principal office-;

(b) Name and location of divisions of the applieant'sapplicant’s plant for which authorization is
requested-;

(c) An explanation of the necessity and justification for the authorization requested-;

(d) A full description of the appheant'sapplicant’s organization for handling terminations,
including the names of the officials in charge of processing and settling proposals-;

(e) The number and dollar amount (estimated if necessary) of uncompleted contracts with
Government agencies and the percentage applicable to each agency-;

(f) The number and dollar amount (estimated if necessary) of uncompleted subcontracts under
Government contracts and the percentage applicable to each agency-;

(g) The extent of the apphieant'sapplicant’s experience in termination matters, including the
handling of proposals of subcontractors-;

(h) The approximate amount and general nature of terminations of the applicant currently in
process-;

(1) A statement that no other application has been made for any division of the
appheant'sapplicant’s plant covered by the application or, if one has been made, a full
statement of the facts-;

() The limit of authorization requested.
49.606 Granting subcontract settlement authorization.

Contracting officers shall use the following format when granting subcontract settlement
authorization:-

LEETTER OFAUTHORIZATION-Letter of Authorization

(a) Your request of (date) is approved, and you are authorized, subject to the
limitations of subsection 49-308-449.109-4 and those stated below, to settle, without further
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approval of the Government, all subcontracts and purchase orders terminated by you as a result
of a Government contract being terminated or modified-

(1) ferFor the convenience of the Government or

(2) underUnder any other circumstances that may require the Government to bear the cost
of their settlement.

(b) This authorization does not extend to the disposition of Government-furnished material or
articles completed but undelivered under the subcontract or purchase order, as these require
screening and approval of disposal actions by the Government, except that allocable completed
articles may be disposed of without Government approval or screening if the total amount (at
subcontract price) when added to the amount of settlement (as computed below) does not
exceed $ [insert limit of authorization being granted).

(c) This authorization is subject to the following conditions and requirements:-

(1) The amount of the subcontract termination settlement does not exceed
$ [insert limit of authorization being granted], computed as follows:

(1) Do not deduct advance or partial payments or credits for retention or other
disposal of termination inventory allocated to the settlement proposal.

(i1) Deduct amounts payable for completed articles or work at the contract price or
for the settlement of termination proposals of subcontractors (except those
settlements that have not been approved by the Government).

(2) Any termination inventory involved has been disposed of under subsection 49.108-4,
except that screening and Government approval of scrap and salvage determinations are
not required.

(3) The Contracting Officer may incorporate into each Notice of Termination specific
instructions about the disposition of specific items of termination inventory, or the
Contracting Officer may, at any time before final settlement, issue specific instructions.
These instructions will not affect any disposal action taken by you or your subcontractors
before their receipt.

(4) The settlements made by you with your subcontractors and suppliers under this
authorization, including sales, retention, or other dispositions of property involved in
making these settlements, are reimbursable under part 49 and the Termination clause of
the contract, and do not require approval of the Contracting Officer.

(5) Any number of separate settlements of $ [insert limit of
authorization granted] or less may be made with a single subcontractor. Settlement
proposals that would normally be included in a single proposal; e.g., those based on a
series of separate orders for the same item under one contract, should be consolidated
whenever possible and shall not be divided to bring them within the authorization.
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(6) This authorization does not apply if a subcontractor or supplier is affiliated with you.
For this purpose, you should consider a contractor to be affiliated with you if you are
under common control or if there is any common interest between you by reason of stock
ownership, or otherwise, that is sufficient to create a reasonable doubt that the bargaining
between you is completely at arm'sarm’s length.

(7) A representative of this office will, from time to time, review the methods used in
negotiating settlements with your subcontractors and will make a selective examination
of the settlements made by you. If the review indicates that you are not adequately
protecting the Gevernment'sGovernment’s interest, this delegation will be revoked.

(End of letter)
49.607 Delinquency notices.

The formats of the delinquency notices in this section may be used to satisfy the requirements of
49.402-3. All notices will be sent with proof of delivery requested. (See subpart4213part 42 for
stop-work orders.)

(a) Cure notice. If a contract is to be terminated for default before the delivery date, a "Cure
Notice" is required by the Default clause. Before using this notice, it must be ascertained that
an amount of time equal to or greater than the period of "cure" remains in the contract delivery
schedule or any extension to it. If the time remaining in the contract delivery schedule is not
sufficient to permit a realistic "cure" period of 10 days or more, the "Cure Notice" should not

be issued. The "Cure Notice" may be in the following format:

CURENOTICE Cure Notice

You are notified that the Government considers your [specify the
eontractorscontractor’s failure or failures] a condition that is endangering performance of the
contract. Therefore, unless this condition is cured within 10 days after receipt of this notice [or
insert any longer time that the Contracting Officer may consider reasonably necessary], the
Government may terminate for default under the terms and conditions of the
[insert clause title] clause of this contract.

(End of notice)

(b) Show cause notice. If the time remaining in the contract delivery schedule is not sufficient
to permit a realistic "cure" period of 10 days or more, the following "Show Cause Notice" may
be used. It should be sent immediately upon expiration of the delivery period.

SHOW-CAUSENOTICE-Show Cause Notice

«en

Since you have failed to [insert “"perform Contract No.
time required by its terms>," or <"cure the conditions endangering performance under Contract

No——— as described to you in the Geverament'sGovernment’s letter of

within the
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(date)>"], the Government is considering terminating the contract under the
provisions for default of this contract. Pending a final decision in this matter, it will be
necessary to determine whether your failure to perform arose from causes beyond your control
and without fault or negligence on your part. Accordingly, you are given the opportunity to
present, in writing, any facts bearing on the question to —— [insert the name and
complete address of the contracting officer], within 10 days after receipt of this notice. Your
failure to present any excuses within this time may be considered as an admission that none
exist. Your attention is invited to the respective rights of the Contractor and the Government
and the liabilities that may be invoked if a decision is made to terminate for default.

Any assistance given to you on this contract or any acceptance by the Government of
delinquent goods or services will be solely for the purpose of mitigating damages, and it is not
the intention of the Government to condone any delinquency or to waive any rights the
Government has under the contract.

(End of notice)
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